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Berkeley Unified School District 
Office of the Superintendent 

2134 Martin Luther King Jr. Way 
Berkeley, CA  94704-1180 

Phone:  (510) 644-6206 Fax:  (510) 540-5358 
 

 BOARD OF EDUCATION – MEETING AGENDA* 
Wednesday, April 13, 2011 

 
Call to Order The Presiding Officer will call the Meeting to Order at  

6:30 p.m., recess to Closed Session, and begin regular 
Board Meeting agenda by 7:30 p.m.  
 

Roll Call  
Members Present:   

Beatriz Leyva-Cutler, President 
 John T. Selawsky, Vice President/Clerk 

Karen Hemphill, Director   
Leah Wilson, Director 
Josh Daniels, Director 
 Lias Djili - Student Director 
 

Administration: Superintendent William Huyett, Secretary   
 Javetta Cleveland, Deputy Superintendent 

Neil Smith, Assistant Superintendent of Educational 
Services 

 Delia Ruiz, Assistant Superintendent of Human Resources  
 
The Board will recess into closed session under the authority of the Brown Act 
(including but not limited to Government Code section 54954.5, 54956.8, 
54956.9, 54957, 54957.6, as well as Education Code section 35146).  Under 
Government Code section 54954.3, members of the public may address the 
board on an item on the closed session agenda, before closed session. 
 
a) Conference with Legal Counsel – Existing Litigation/Anticipated 
b) Consideration of Student Expulsions 
Student Case No. 1011-34-042195  
Student Case No. 1011- 29-033196 
c) Collective Bargaining  
d) Public Employee Discipline/Dismissal /Release/Evaluation 
f) Liability Claims  
g) Property Acquisition & Disposal  
h) Superintendent’s Evaluation 
 
* Board agenda posted on District website:  www.berkeley.k12.ca.us 

** The Student Director does not attend Closed Session             
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The Berkeley Unified School District intends to provide reasonable 

accommodations in accordance with the Americans with Disabilities Act of 
1990. If a special accommodation is desired, please call the 

Superintendent’s Office 48 hours prior to the meeting at 510-644-6206 

 
 

REGULAR MEETING AGENDA 
 

CALL TO ORDER 
 
Report Closed Session actions 
 
Approve Regular Meeting Agenda of April 13, 2011 
 
PUBLIC TESTIMONY 
Persons wishing to address the Board should fill out a card located on the table by the 
door and submit the completed card to the Board Recorder.  Speakers will be selected by 
lottery.  The Public Testimony is limited to 30 minutes – 3 minutes per speaker.  Speakers 
with the same concerns are encouraged to select a spokesperson to address the Board. 
 
Union Representatives’ Reports  
 
 CONSENT CALENDAR 
 
CONSENT ITEMS 
These items are considered routine and may be enacted by a single motion.  Any items 
needing discussion may be moved to the appropriate section of the agenda upon the 
request of any member of the Board. 
 
General Services 
 
1.1-C 
Resolution No. 11-45 Honoring Former 
Board of Education Member, Dorothy 
Walker 
 
Business Services 
 
4.1-C 
Approval of Contracts and Purchase 
Orders 

 

 

Board Member Recommendation: 
Approve Resolution No. 11-45 
 
  
 
 
 
Staff Recommendation: 
Authorize the Deputy 
Superintendent and/or Purchasing 
Agent to approve contracts and 
purchase orders 

 
 
8 
 
 
 
 
 
 
10 
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 ACTION ITEMS 
These items are presented for action at this time.  They may have been  
reviewed at a previous meeting 
 

 
Human Resources 
 
Open Public Hearing  - 8:00 p.m. 
Close Public Hearing 
 
2.1-A 
Proposal to Negotiate with BFT 
 
 
Educational Services: 
 
3.1-A 
Staff Report on Response to Weapons on  
Campus 
 
Business Services 
 
4.1-A 
Approval of Bond Issuance 
 
Facilities 
 
5.1-A 
Approval of Measure I Construction 
Oversight Committee Members 
 

 
 
 
 
Staff Recommendation: 
Allow public review and comment, 
approve the request to negotiate, 
and direct staff to establish 
parameters to negotiate 
 
 
Staff Recommendation: 
Approve the staff report on response 
to weapons on campus 
 
 
 
Staff Recommendation: 
Approve Resolution Nos. 11-43 and 
11-44 (under separate cover) 
 
 
 
Staff Recommendation: 
Approve appointments to Measure I 
Construction Oversight Committee  
 
 

 
 
 
 
11 
 
 
 
 
 
12 
 
 
 
 
 
16 
 
 
 
 
 
24 
 
 
 
 
 

  
 INFORMATION ITEMS 
These items are intended to keep the Board informed on various District business 
matters, which do not require action, by the Board. 
 
Human Resources 
 
2.1-I 
Appointment of Personnel Commissioner 
 
 
 
 
 
 

 
 
Staff Recommendation: 
Receive as information the 
recommendation from 
Commissioners Lee and Doolan to 
approve the appointment of their 
candidate to serve on the Personnel 
Commission 
 

 
 
30 
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Educational Services 
 
3.1-I 
Study Session on Berkeley High School 
 
 

 
 
Staff Recommendation 
Receive for information 
 
 

 
31 

 
 SUPERINTENDENT AND BOARD MEMBER COMMENTS 
 
 
Approval of Minutes: 
March 9, 2011 
March 23, 2011 
 
 
EXTENDED PUBLIC TESTIMONY 
 
ADJOURNMENT 

 
Board of Education Meetings are broadcast live on KPFB/FM 89.3 

Berkeley Government Access Channel 33 
 
 
Guidelines for Speakers 
You are invited to participate in Meetings of the Board of Education and make your views 
known at these meetings. 
 
WHEN YOU WANT TO TALK ABOUT AN AGENDA ITEM OR A NON-AGENDA ITEM: 
Please fill in a REQUEST TO ADDRESS THE BOARD OF EDUCATION CARD) and give it 
to the Board Secretary.  Speakers will be selected by lottery.  Your card must be 
submitted before the Presiding Officer calls for PUBLIC TESTIMONY. You will be called to 
speak by the Presiding Officer. A Speaker has three minutes in which to make his/her 
remarks.   
 
Any subject related to the District or its educational programs is welcome at the Board of 
Education Meetings.  However, we respectfully ask that matters pertaining to 
individual employees of the Berkeley Unified School District be discussed in private.  
There is an established procedure for making such complaints.  You may obtain 
information about this procedure from a school or from the Superintendent’s Office. 
 
 
 

BOARD OF EDUCATION MEETING DATES FOR 2011 
 

April 27 
May 11 
May 25 
 

June 8 
June 22 
June 29 – tentative 
August 24 
September 14* 
 

September 21 
October 12 
October 26 
November 9 
November 16* 
December 14 
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Berkeley Unified School District Mission: 

The Mission of the Berkeley Unified School District is to enable and inspire our 
diverse student body to achieve academic excellence and make positive 
contributions to our world. 
 

Berkeley Unified School District Vision: 
Our Students are curious and creative learners who succeed through personal 
initiative and sustained effort to reach high academic goals.  They are critical 
thinkers who seek knowledge and possess technological competence and 
collaborative skills. Our students embrace diversity, act responsibly, and 
contribute to our community.      
 
Our Educators believe that all students can meet or exceed rigorous academic 
standards. Teachers, staff, and administrators together form a rich professional 
learning community where all are supported to hone our professional craft and 
improve our effectiveness.  Through the examination of our instructional 
practices and data, we adjust our teaching and operational systems in order to 
continuously improve.  We are responsible in the stewardship of our fiscal 
resources and fair and equitable in their distribution.  
 
Our Families and Community are integral to the success of our students and 
schools. Families are active, engaged partners in their child’s education who 
give valued input and participate in making important decisions about our 
academic and enrichment programs. Our diverse community is passionate 
about equitable educational outcomes for all students.  Our civic and 
community organizations partner with us to promote family engagement and 
the well-being and success of our students. 
 
Our Schools are vital centers of community life enriched by the diversity of our 
city and welcoming to all families.  Each classroom offers engaging and 
culturally relevant curriculum that builds on students’ interests and abilities. 
Student needs, as identified by regular assessment, inform our teaching and 
guide appropriate and effective intervention services.  We offer an enriched 
learning environment and a comprehensive system of supports to address the 
needs of the whole child. 
 

Values and Beliefs of Berkeley Unified School District: 

•Students are our priority.   

•We take pride in our diversity.   

•We hold high expectations for ourselves and our students.   

•We treat each other with respect and act with integrity. 
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District Goals  2010 – 2013 

 

I. Curriculum & Instruction:  Increase the academic achievement of all students 

through effective instruction, a challenging and engaging curriculum, and aligned 

assessments. 

A. Pre-K:  Prepare pre-school children for success in elementary school by providing 

age-appropriate curriculum and instruction that nurture and develop children’s 

academic, social, emotional and physical well-being. 

B. ELA and Math Instruction:  Prepare all students for continued success in English 

Language Arts and Mathematics by providing high quality instruction geared to student 

needs including appropriate modifications and accommodations. 

C. English Language Development:  Provide direct instruction in English Language 

Development to ensure that every English Learner gains at least one English language 

proficiency level each year. 

D.Evaluation and Assessment:  Use data from multiple measures to monitor student 

progress, guide instruction and evaluate the effectiveness of our programs, and share 

this information with the staff, the Board and the community. 

 

II. Strategies to Promote Student Success:  Implement strategies to engage students in 

their learning and interventions to eliminate barriers to student success. 

A. Student Engagement:  Address the needs of the whole child by engaging students in 

the visual and performing arts, physical education and athletics, career and technical 

education, and gardening and cooking programs. 

B. ULSS / RTI2:  Implement a continuum of academic, behavioral, and/or other 

intervention strategies through the Universal Learning Support System (ULSS), as ULSS 

is the district’s model of Response to Intervention and Instruction (RtI2).  

C. Positive Behavior Support:  Develop and utilize a positive behavior system as well 

as prevention and intervention programs for specific behaviors that impede student 

success, such as alcohol and drug use and abuse, truancy, expressions of extreme 

anger, and repeated suspendable offenses. 

D.Disproportionality:  Reduce the disproportionate racial representation of students 

suspended or expelled and students identified for Special Education services. 

E. Educational Options for Secondary School Students:  Develop engaging and 

innovative educational options for secondary students, including career technical 

education. 

F. Extended Learning Opportunities:  Provide students with academic enrichment and 

supervised activities that complement the classroom curriculum beyond the traditional 

school day.   

G.Transitions:  Improve transitions for students as they move from pre-school to 

kindergarten, from elementary to middle school, from middle to high school, and from 

high school to post-secondary as well as the transitions from Special Education and 

English Learner status to the mainstream. 

 

III. Family/Community Engagement:  Establish partnerships with our families and 

community to increase academic success for all students. 
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A. Family Engagement Framework:  Develop greater family involvement in the schools 

and the community by adopting a framework that offers multiple ways for parents to 

partner with educators to ensure their children’s success in school.  

B. Family Leadership & Advocacy Training:  Strengthen parents’ capacity to be 

effective leaders in their schools and the community and advocates for their children by 

providing parent trainings and forums in formats that honor the cultures and 

languages of our community.  

C. Family Advisory Council:  Support the City and the Berkeley Alliance in 

establishing a representative Family Advisory Council to ensure parent input in the 

development and evaluation of the 2020 Vision projects. 

D.Communication:  Engage and inform our staff, families, and key partners by 

developing and implementing a comprehensive communications plan. 

 

IV. Cultural & Linguistic Relevance:  Ensure that all systems are culturally and 

linguistically responsive to the needs of our students and their families. 

A. Culture and Climate of District and Schools:  Ensure that all schools and 

departments welcome and support all our students and their families by prioritizing a 

focus on equity at each site, ensuring customer friendly service, and providing language 

access, all supported by district policy. 

B. Recruit and Retain Teachers and Administrators of Color:  Develop and invest in 

prospective and current teachers and administrators of color by identifying career 

pathways and establishing networking, mentoring and other support systems. 

C. Professional Development:  Create a culturally and linguistically responsive climate 

throughout the district through focused professional development. 

 

V. Resources:  Generate and equitably allocate resources for programs and services that 

enable every student to succeed. 

A. Efficient Use of Resources:  Improve and streamline District wide systems, services 

and operations through the use of enhanced tools and technology that will provide 

additional time and resources to meet current and future student needs. 

B. Parcel Tax and Bond Revenues:  Provide the best possible education for all students 

by effectively utilizing local parcel tax and bond revenues.   

C. Partnerships:  Maximize public and private resources to support greater student 

success by strengthening partnerships with the City, the Berkeley Alliance, the Berkeley 

Public Education Foundation, U.C. Berkeley, and other stakeholders.  
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BERKELEY UNIFIED SCHOOL DISTRICT 
 
 

TO:  Board of Education 
FROM: Josh Daniels, Director, Board of Education  
DATE: April 13, 2011 
SUBJECT: Approve Resolution No. 11-45 Honoring Dorothy Walker 
 
BACKGROUND INFORMATION 

Dorothy Walker was instrumental in helping the Berkeley Unified School 
District to voluntarily desegregate its schools and worked with the 
District for over a decade.  She also founded the Berkeley Community 
Fund that directly supports the children and students of Berkeley. 
 
The Board of Education is proud to honor Dorothy Walker for her 
courage, determination, and success in making the Berkeley Unified 
School District a more equitable and just environment in which our 
children may learn. 
 
POLICY/CODE 

None 
 
FISCAL IMPACT 
None 
 
BOARD MEMBER RECOMMENDATION 

Approve Resolution No. 11-45 Honoring Dorothy Walker. 
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BERKELEY UNIFIED SCHOOL DISTRICT 

RESOLUTION NO. 11-45 

IN HONOR OF DOROTHY WALKER 

 
WHEREAS Dorothy Walker was instrumental in helping the Berkeley Unified 
School District to voluntarily desegregate its schools; and 
 
WHEREAS she worked with the Berkeley Unified School District for over a 
decade in many capacities, including: 

○ serving on a committee to help implement the desegregation plan; 
and, 

○ serving on a committee to study how to address the racial 
achievement gap; and, 

○ serving on a committee that organized a successful school bond 
measure; and 

 

WHEREAS she founded numerous community organizations including many, 
such as the Berkeley Community Fund, that directly support the children and 
students of Berkeley; and 
 
WHEREAS she organized the successful national effort to rescind the program 
that used public schools as fallout shelters; and  
 

WHEREAS she has spent over 10,000 hours in community meetings in the 
interest of making Berkeley a better city; and  
 

NOW THEREFORE BE IT RESOLVED that the Berkeley Unified School 
District, its Board of Education, and its employees honor Dorthy Walker for her 
courage, determination, and success in making the City of Berkeley and the 
Berkeley Unified School District a more equitable and just environment in 
which our children may learn. 
 
APPROVED AND ADOPTED this 13th day of April, 2011 by the Board of 
Education 
 
AYES 
NOES 
ABSTAIN 
ABSENT 
 
 
___________________________________________ 
John T. Selawsky, Clerk 
Board of Education  
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 BERKELEY UNIFIED SCHOOL DISTRICT 
 

TO:  William Huyett, Superintendent  
FROM: Javetta Cleveland, Deputy Superintendent 
DATE: April 13, 2011 
SUBJECT: Approval of Contracts/Purchase Orders for Services   
  Contracts  
 

BACKGROUND INFORMATION 

The District contracts with consultants or independent contractors who 
can provide valuable and necessary specialized services not normally 
required on a continuing basis. The following contract services are 
requested.   Expenditures are within budget. 
 

 
1. Bay Area Community Resources to provide the Willard Middle 

School Greening Project garden and cooking program for the 
2011SY. The cost will not exceed $26,000. To be paid from 
BSEP Fund 4. Requested by Robert Ithurburn. 

 
2. Bay Area Community Resources to provide Youth Support 

Program at Willard Middle School for the 2011SY. The cost will 
not exceed $20,000. To be paid from BSEP Fund 4. Requested 
by Robert Ithurburn. 

 
3. Increase in contract, PO 111117, to Engeo, Inc. to provide 

additional geotechnical consulting services for BHS Stadium 
Project # 805.0801. The Board approved $30,000 on September 
15, 2010. The additional contract amount will increase the cost 
by $15,000 for a total amount of $45,000. To be paid from the 
Bond Fund. Requested by Lew Jones. 

 
4. Increase in contract, PO 110099, to Don’s Tire Service to 

provide additional tire repair and service for the 2011 SY. The 
Board approved $17,000 on June 23, 2010. The additional 
contract amount will increase the cost by $6,000 for a total 
amount of $23,000. To be paid from Home to School 
Transportation Budget. Requested by Bernadette Cormier. 

 
     
POLICY/CODE 

Public Contract Code: 20111 
Board Policy 3310 
 

STAFF RECOMMENDATION 
Approve the contracts with consultants or independent contractors as 
submitted. 
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BERKELEY UNIFIED SCHOOL DISTRICT 
 
 

TO:   William Huyett, Superintendent 
FROM:  Delia Ruiz., Assistant Superintendent for Human Resources 
DATE:  April 13, 2011 
SUBJECT:  Public Hearing and Proposal to Negotiate with BFT 
 
BACKGROUND INFORMATION 
 
Our district is proposing to negotiate with the Berkeley Federation of 
Teachers (BFT), the implementation of furlough days for the 2011-2012 
school year. We consider these furlough days possible alternatives to 
other cost-cutting measures, such as August layoffs, as we continue to 
seek ways to adjust to forced reductions in the overall operating budget 
of the District.  

The "Sunshine" clause of the Rodda Act (Senate Bill 160, 1975) requires 
that proposals for negotiations be presented for public hearing at a 
publicized school board meeting.  

POLICY/CODE 
Government Code Section 3547 
Board Policy (BP 4143.1 and BP 4243.1)  
 
FISCAL IMPACT 

None at this time 

STAFF RECOMMENDATION 

Hold public hearing and approve the request to negotiate. 
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BERKELEY UNIFIED SCHOOL DISTRICT 

 
TO:  William Huyett, Superintendent 
FROM: Neil Smith, Assistant Superintendent, Educational Services 

Susan Craig, Ed.D., Director, Student Services 
DATE: April 13, 2011 
SUBJECT: Response to Weapons on Campus 
 
    
BACKGROUND INFORMATION 

Recent incidents involving Berkeley High School and B-Tech students in 
possession of firearms require an immediate response, as these incidents 
are of serious concern to the District and the community of Berkeley.  
Ensuring the safety of BUSD students and staff is of paramount 
importance to all of us.  In addition to the Parent and Community Forum 
on March 28, a special Board meeting was held on March 30 to allow the 
Board to hear and respond to concerns regarding this issue.  At that 
meeting, staff agreed to bring to the Board a progress report on the steps 
being taken to address the presence of weapons on campus.   
 
Safety Committee 

The Superintendent has established an Ad Hoc Advisory 
Committee on Safety to address the issue of weapons on campus.  
The members include six staff members (four from the secondary 
schools and two from the central office), four parents and two high 
school students.  This committee is charged with studying the 
following security issues and presenting recommendations to the 
Superintendent to be implemented by the opening of school in the 
fall: 

• Identification badges for students and staff 
• Procedures for visitors to campus 
• Limited closed campus 
• A community school in the District  
• A review of a security assessment of the campus. 

 
The Board may also request the establishment of a permanent 
District Safety Committee to provide input on long-term actions to 
improve safety in all BUSD schools.  

 
Security Assessment 

Internal:  BHS Administration has reviewed the on-site coverage 
provided by the Safety Officers during the school day and has 
redesigned their assignments to ensure that there are hourly 
patrols of all restrooms and other out of the way areas on campus.  
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In addition, staff has noted the need for doors that lock from the 
inside, allowing teachers to secure their rooms without having to 
enter the hallway to lock the doors.  BHS administration and 
BUSD Maintenance and Operations are developing a schedule to 
install interior locks on classroom doors this spring.   
 
External:  Staff is arranging for an outside organization that 
specializes in school security assessments to conduct an 
assessment of security procedures and the campus at BHS using 
the standards identified by the National Crime Prevention Council.  
The results of the assessment will be reviewed by the 
Superintendent’s Ad Hoc Advisory Committee on Safety as well as 
the BHS Administration.   
 

Additional Staffing 
The two additional Safety Officers who were recently added at 
Berkeley High School are continuing until the external assessment 
is completed and the need for safety personnel is analyzed.   
 
The additional Safety Officer who was added to B-Tech 
approximately one month ago is continuing through the end of the 
school year. 
 
The Berkeley Police Department is now assigning a Resource 
Officer to work at BHS five days a week.  BPD previously provided 
coverage four days each week.   
 
There is an additional part-time administrator at Berkeley High 
School for the remainder of the school year specifically to 
coordinate and implement the steps listed here to eliminate 
weapons on campus.  

 
Staff Training Currently Scheduled 

BHS has scheduled two one-hour training sessions in April with 
BPD for administrators and safety officers on Search and Seizure 
and Tactical Emergency Procedures including Radio 
Communication.  
 
Four BHS safety officers have signed up for the 40 hour training on 
Conflict Mediation over the next two week-ends facilitated by 
SEEDS (Services that Encourage Effective Dialogue and Solutions). 
 
All middle and high school Safety Officers will attend a three-day 
workshop during the week of June 20 led by the Institute for 
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Campus Safety, an agency that specializes in training school staff 
responsible for safety and security. 
 

Student Education and Input 
Administrators at Berkeley High School have recently met with all 
students in their history classes and explained the rules and 
consequences of weapons on campus, the dangers of weapons, and 
the ways students can confidentially report information about 
weapons and other dangerous situations at school.  
 
Staff facilitated focus groups with students to learn from students 
the possible reasons some students are bringing guns and 
weapons into campus and to allow students the opportunity to 
express their concerns. 

 
Transitional Support for Specific Students Entering BHS 

A Teacher on Special Assignment at BHS and a Counselor at B-
Tech are assuming responsibility for ensuring support for entering 
students who are on probation, living in group homes or foster 
care, or reentering after expulsion.  These staff members will also 
monitor the students’ progress to help them succeed in school.  
Central Office staff is researching model transitional processes 
designed for these students that could be immediately 
implemented in BUSD. 
 

Board Policies 
The Superintendent will lead the Board Policy Subcommittee in 
reviewing current policies on weapons, harassment and bullying.  
Recommendations for revised or additional policies will be 
presented to the Board. 
 

Communications 
The Superintendent has notified the Communications Committee 
to include protocols and channels of communication during crises 
and emergencies in the proposed District Communications Plan.   
  
An anonymous tip telephone hotline to report weapons on campus 
- 1-866-SPEAK UP - has been created and publicized to students 
and parents; a text message option will soon be added. 

 
The Administration will provide monthly updates on progress in 
this area at Board meetings in May and June this spring.     
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Staff is seeking Board approval for the additional costs associated with 
the action steps listed above, including supplemental safety and 
administrative staff, training, and a security assessment. 
 
 
POLICY/CODE 

Board Policy 5131.7 
 

FISCAL IMPACT 

Approximately $89,000 from the General Fund 
 
STAFF RECOMMENDATION 

Approve the Response to Weapons on Campus. 
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BERKELEY UNIFIED SCHOOL DISTRICT 

 
TO:   William Huyett, Superintendent 
FROM: Javetta Cleveland, Deputy Superintendent (CBO)  
DATE: April 13, 2011   
SUBJECT:  Resolution No. 11-43 for Taxable General Obligation Bonds 

(QSCBs) and Resolution No. 11-44 for Tax Exempt General 
Obligation Bonds approved Measure I (2010 Authorization 
Serial Bonds). 

 

BACKGROUND INFORMATION 

On November 7, 2010, voters approved bond Measure I in the amount of 
$210 million.  The proceeds from Measure I are to be used for certain 
projects to construct new classrooms for growth, complete seismic 
upgrades, construct science labs, upgrade computers and educational 
technology, renovate playgrounds, replace restrooms, cafeterias, roofs, 
heating, heating and fire safety systems, remove hazardous materials 
and improve energy efficiency.   
 
The funds for Measure I will be collected through local property taxes 
over the years of the bond.  The tax rate to the voters will continue to 
mirror the rates of prior measures and will hold to the District’s promise 
to not exceed the highest rate of $0.1728 of the assessed value that 
occurred in 2003/04.   
 
In order for the District to have upfront funds available to begin and 
complete projects, the District will periodically sell bonds on the 
Municipal Bond Market up to the amount established in the measure.  It 
was determined that the first bond sale for 2011 needed to be $35 
million in order to fund the first round of projects.  Staff increased the 
first authorization for 2011 from $30 million to $35 million.  Staff will 
bring a recommendation forward at the next Board meeting for how the 
additional $5 million (less bond issuance cost) will be used.  A revised 
schedule has been enclosed with this report.  The District will issue a 
QSCB for the first $25 million and a general obligation bond for the 
balance of $10 million.   
 
The District was authorized to issue $25 million in Direct Pay Qualified 
School Construction Bonds (QSCBs) under the American Recovery and 
Reinvestment Act of 2009 (Recovery Act). QSCBs can be used to finance 
the construction, rehabilitation or repair of a public school facility or for 
the acquisition of land where a school will be built.  Recovery Act school 
construction bonds provide low-cost borrowing to build and upgrade 
schools.   Created by the Recovery Act, QSCBs help state and local 
governments obtain low-cost financing for much needed public school 
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improvements and construction. QSCBs are not a new and separate 
authorization to sell bonds in the sense of Measure I; they basically are a 
set of federal tax rules applicable to otherwise normal general obligation 
bonds (or certificates of participation, though the State has limited these 
to small school districts).   
 
The District’s QSCBs will be Measure I general obligation bonds under 
our $210 million authorization with the difference being that the interest 
will be federally taxable instead of tax-exempt (still California tax-exempt) 
and the U.S. Treasury will pay a subsidy to the District to offset a 
significant portion of the interest on the QSCBs, so that the net cost to 
the taxpayers will be significantly reduced, almost certainly below 3% 
and lower than could be obtained with equivalent tax-exempt bonds.  
The amount of the subsidy is established in the month the QSCBs are 
issued, at 100% of a “tax credit rate” (even though it’s a cash subsidy 
and not a tax credit) published on the Bureau of Public Debt website.   
 
QSCBs also have some drawbacks, such as a term limit of about 15 
years.  This causes higher annual payments relative to longer term tax-
exempt bonds, meaning higher tax rate in those years.  Also federal rules 
result in all costs of issuance being funded from net proceeds by the 
District rather than by tax payers through higher interest and tax rates.  
However, when it is all said and done, the interest costs are decidedly 
less; costs of issuance are about the same as tax-exempt bonds.  
 
FISCAL IMPACT 

QSCB proceeds in the amount of $25 Million less estimated cost of 
issuance, including underwriter costs, a total of about $400,000 to 
$425,000, will be deposited into the District’s Building Fund.  Tax-
exempt bond proceeds in the amount of $10 Million less estimated costs 
of issuance of about $55,000 to $60,000, will be deposited into the 
District’s Building Fund.  
 
Unlike the QSCBs, the tax-exempt bonds will require a par bid from the 
underwriter.  This means that underwriter compensation will come from 
production retained by the underwriter from selling the bonds to 
investors at a somewhat lower rate than the rate bid to the District.  The 
net proceeds from both issues will be used for projects authorized by the 
Board for use of funds from Measure I.  Principal and interest payments 
will be collected from local property tax on the bonds and federal subsidy 
payments in respect to the QSCB s until the bonds mature.   
 
STAFF RECOMMENDATION 

Approve Resolution No. 11-43 for the issuance of $25 million in Taxable 
General Obligation Bonds (QSCBs) and Resolution No. 11-44 for the 
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issuance of $10 million in Tax-exempt General Obligation Bonds 
approved Measure I (2010 Authorization Serial Bonds). 
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BOARD OF EDUCATION 
BERKELEY UNIFIED SCHOOL DISTRICT 

COUNTY OF ALAMEDA, STATE OF CALIFORNIA 
 

RESOLUTION NO. 11-43 
 

RESOLUTION AUTHORIZING THE ISSUANCE AND SALE OF ITS 
TAXABLE GENERAL OBLIGATION BONDS, ELECTION OF 2010, SERIES A (2011) 

(DIRECT PAYMENT QUALIFIED SCHOOL CONSTRUCTION BONDS), 
IN THE AGGREGATE PRINCIPAL AMOUNT OF NOT-TO-EXCEED $25,000,000 

 
 
 

Adopted April 13, 2011 
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4.1-A 

BOARD OF EDUCATION 
BERKELEY UNIFIED SCHOOL DISTRICT 

COUNTY OF ALAMEDA, STATE OF CALIFORNIA 
 

RESOLUTION NO. ____ 
 

RESOLUTION AUTHORIZING THE ISSUANCE AND SALE OF ITS 
TAXABLE GENERAL OBLIGATION BONDS, ELECTION OF 2010, SERIES A (2011) 

(DIRECT PAYMENT QUALIFIED SCHOOL CONSTRUCTION BONDS), 
IN THE AGGREGATE PRINCIPAL AMOUNT OF NOT-TO-EXCEED $25,000,000 

 
 
RESOLVED, by the Board of Education (the “Board”) of the Berkeley Unified School 

District (the “District”), as follows: 
 
WHEREAS, a duly called special municipal election was held in the District on 

November 2, 2010, and thereafter canvassed pursuant to law; 
 
WHEREAS, at such election there was submitted to and approved by the requisite fifty-

five percent (55%) vote of the qualified electors of the District a question as to the issuance and 
sale of general obligation bonds of the District to construct new classrooms for growth, 
complete seismic upgrades, construct science labs, upgrade computers and education 
technology, renovate playgrounds, replace restrooms, cafeterias, roofs, heating and fire safety 
systems, remove hazardous materials and improve energy efficiency (the “Project”), in the 
maximum aggregate principal amount of $210,000,000 (the “Bonds”) payable from the levy of 
an ad valorem tax against the taxable property in the District; 

 
WHEREAS, pursuant to Title 1, Division 1, Part 10, Chapter 2 (commencing with section 

15100) of the California Education Code and Article 4.5 of Chapter 3 of Part 1 of Division 2 of 
Title 5 (commencing with section 53506) of the California Government Code, the District is 
empowered to issue general obligation bonds; 

 
WHEREAS, in February, 2009, as part of the American Recovery and Reinvestment Act 

of 2009, Congress enacted section 54F of the Internal Revenue Code of 1986, as amended, 
permitting a state or local government to issue qualified school construction bonds to finance 
the construction, rehabilitation, or repair of a public school facility and certain land acquisition 
costs; 

 
WHEREAS, bonds issued as qualified school construction bonds makes the issuing 

district eligible for a cash subsidy payment from the United States Treasury equal to the lesser 
of (a) the amount of interest which would have been payable on such bonds if the interest were 
determined at the applicable tax credit rate or (b) 100% of the interest payable on such bonds; 

 
WHEREAS, in order to issue qualified school construction bonds, the District was 

required to request from the California Department of Education and be allocated a portion of 
the volume cap allocated to the State of California by the Internal Revenue Service; 
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WHEREAS, the District made such a request to the California Department of Education 

for an allocation to issue $25,000,000 of qualified school construction bonds and such allocation 
was granted to the District; 

 
WHEREAS, the District wishes at this time to institute proceedings for the issuance and 

sale of a series of Bonds in the aggregate principal amount of not to exceed $25,000,000, its 
Berkeley Unified School District (Alameda County, California) Taxable General Obligation 
Bonds, Election of 2010, Series A (2011) (Direct Payment Qualified School Construction Bonds) 
(the “Series A Bonds”) for the purpose of raising funds needed for the Project and other 
authorized costs; and 

 
WHEREAS, this Board now desires to authorize the issuance and sale of the Series A 

Bonds;  
 
NOW, THEREFORE, it is hereby RESOLVED, by the Board of Education of the Berkeley 

Unified School District, as follows: 
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ARTICLE I 
 

DEFINITIONS; AUTHORITY 
 
 

Section 1.01. Definitions. The terms defined in this Section 1.01, as used and capitalized 
herein, shall, for all purposes of this Resolution, have the meanings ascribed to them below, 
unless the context clearly requires some other meaning.  

 
“Act” means Article 4.5 of Chapter 3 of Part 1, of Division 2 of Title 5 (commencing with 

section 53506) of the California Government Code, as is in effect on the date of adoption hereof 
and as amended hereafter. 

 
“Articles,” “Sections” and other subdivisions are to the corresponding Articles, Sections 

or subdivisions of this Resolution, and the words “herein,” “hereof,” “hereunder” and other 
words of similar import refer to this Resolution as a whole and not to any particular Article, 
Section or subdivision hereof. 

 
“Authorized Investments” means any investments permitted by law to be made with 

moneys belonging to, or in the custody of, the District, but only to the extent that the same are 
acquired at Fair Market Value. 

 
“Available Project Proceeds” means (i) the excess of (a) the Sale Proceeds over (b) the Costs 

of Issuance financed with proceeds of the Series A Bonds (to the extent that such Costs of 
Issuance do not exceed two percent of the lesser of Sale Proceeds or the principal amount of the 
Series A Bonds), and (ii) the proceeds from any investment earnings on Sale Proceeds. 

 
“Board” means the Board of Education of the District. 
 
“Bond Counsel” means any attorney or firm of attorneys nationally recognized for 

expertise in rendering opinions as to the legality and tax exempt status of securities issued by 
public entities. 

 
“Bond Payment Date” means, with respect to interest, February 1 and August 1 of each 

year commencing on February 1, 2011, and with respect to principal, August 1, of each year 
commencing on August 1 in such year as shall be set forth in the Notice of Sale. 

 
“Bond Register” means the registration books for the Series A Bonds maintained by the 

Paying Agent. 
 
“Closing Date” means the date upon which there is a physical delivery of the Series A 

Bonds in exchange for the amount representing the purchase price of the Series A Bonds by the 
Original Purchaser. 

 
“Code” means the Internal Revenue Code of 1986 as in effect on the date of issuance of 

the Series A Bonds or (except as otherwise referenced herein) as it may be amended to apply to 
obligations issued on the date of issuance of the Series A Bonds, together with applicable 
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temporary and final regulations promulgated, and applicable official public guidance 
published, under the Code. 

 
“Continuing Disclosure Certificate” shall mean that certain Continuing Disclosure 

Certificate executed by the District and dated the date of issuance and delivery of the Series A 
Bonds, as originally executed and as it may be amended from time to time in accordance with 
the terms thereof. 

 
“Costs of Issuance” means all items of expense directly or indirectly reimbursable to the 

District relating to the issuance, execution and delivery of the Series A Bonds including, but not 
limited to, filing and recording costs, settlement costs, printing costs, reproduction and binding 
costs, legal fees and charges, fees and expenses of the Paying Agent, financial and other 
professional consultant fees, costs of obtaining credit ratings, fees for execution, transportation 
and safekeeping of the Series A Bonds and charges and fees in connection with the foregoing. 

 
“County” means Alameda County, California. 
 
“Debt Service” means the scheduled amount of interest and amortization of principal 

payable on the Series A Bonds during the period of computation, excluding amounts scheduled 
during such period which relate to principal which has been retired before the beginning of 
such period. 

 
“District Representative” means the Superintendent, the Assistant Superintendent or any 

other person authorized by resolution of the Board to act on behalf of the District with respect 
to this Resolution and the Series A Bonds. 

 
“Expenditure Period” means, with respect to the Series A Bonds, the three-year period 

beginning on the Closing Date, and any extension of such period by the Secretary of the 
Treasury pursuant to a request submitted to the Secretary of the Treasury, all as set forth in 
section 54A(d)(2)(B) of the Code. 

 
“Fair Market Value” means the price at which a willing buyer would purchase the 

investment from a willing seller in a bona fide, arm’s length transaction (determined as of the 
date the contract to purchase or sell the investment becomes binding) if the investment is traded 
on an established securities market (within the meaning of section 1273 of the Code) and, 
otherwise, the term “Fair Market Value” means the acquisition price in a bona fide arm’s length 
transaction (as referenced above) if (i) the investment is a certificate of deposit that is acquired 
in accordance with applicable regulations under the Code, (ii) the investment is an agreement 
with specifically negotiated withdrawal or reinvestment provisions and a specifically 
negotiated interest rate (for example, a guaranteed investment contract, a forward supply 
contract or other investment agreement) that is acquired in accordance with applicable 
regulations under the Code, (iii) the investment is a United States Treasury Security--State and 
Local Government Series that is acquired in accordance with applicable regulations of the 
United States Bureau of Public Debt, or (iv) the investment is the Local Agency Investment 
Fund of the State of California but only if at all times during which the investment is held its 
yield is reasonably expected to be equal to or greater than the yield on a reasonably comparable 
direct obligation of the United States. 
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“Federal Securities” means United States Treasury bonds, bills or certificates of 

indebtedness or those for which the faith and credit of the United States are pledged for the 
payment of principal and interest. 

 
“Net Proceeds,” when used with reference to the Series A Bonds, means the face amount 

of the Series A Bonds, plus accrued interest and premium, if any, less original issue discount, if 
any. 

 
“Notice of Sale” means the official notice of sale relating to the Series A Bonds. 
 
“Original Purchaser” means the first purchaser of the Series A Bonds from the District. 
 
“Outstanding,” when used as of any particular time with reference to Series A Bonds, 

means all Series A Bonds except: 
 
(a) Series A Bonds theretofore canceled by the Paying Agent or surrendered to the 

Paying Agent for cancellation; 
 
(b) Series A Bonds paid or deemed to have been paid within the meaning of Section 9.02 

hereof; and 
 
(c) Series A Bonds in lieu of or in substitution for which other Series A Bonds shall have 

been authorized, executed, issued and delivered by the District pursuant to this Resolution. 
 
“Owner” or “Series A Bondowner” mean any person who shall be the registered owner of 

any Outstanding Series A Bond. 
 
“Participating Underwriter” shall have the meaning ascribed thereto in the Continuing 

Disclosure Certificate. 
 
“Paying Agent” means U.S. Bank National Association, the Paying Agent appointed by 

the District and acting as paying agent, registrar and authenticating agent for the Series A 
Bonds, or such other paying agent as shall be appointed by the District prior to the delivery of 
the Series A Bonds, its successors and assigns, and any other corporation or association which 
may at any time be substituted in its place, as provided in Section 6.01 hereof. 

 
“Principal Office” means the principal corporate trust office of the Paying Agent in San 

Francisco, California. 
 
“Qualified Purpose” means (i) the construction, rehabilitation, or repair of a public school 

facility, (ii) the acquisition of land on which a public school facility is to be constructed with 
part of the proceeds of the Series A Bonds, or (iii) the acquisition of equipment to be used in the 
portion of a public school facility that is being constructed, rehabilitated, or repaired with the 
proceeds of the Series A Bonds. 

 
“Record Date” means the 15th day of the month preceding each Bond Payment Date. 
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“Regulations” means temporary and permanent regulations promulgated under the 

Code. 
 
“Resolution” means this Resolution, including all amendments hereto and supplements 

hereof which are duly adopted by the Board from time to time in accordance herewith. 
 
“Sale Proceeds” means amounts actually or constructively received from the sale of the 

Series A Bonds, including (a) amounts used to pay underwriter’s or purchaser’s discount or 
compensation and accrued interest, other than accrued interest for a period not greater than one 
year before Closing Date but only if it is to be paid within one year after Closing Date and (b) 
amounts derived from the sale of any right that is part of the terms of the Series A Bonds or is 
otherwise associated with the Series A Bonds (e.g., a redemption right). 

 
“Series A Bonds” means the Berkeley Unified School District (Alameda County, 

California) Taxable General Obligation Bonds, Election of 2010, Series A (2011) (Direct Payment 
Qualified School Construction Bonds), issued and at any time Outstanding pursuant to this 
Resolution. 

 
“Subsidy Payments” means the semiannual payments received by the District from the 

U.S. Department of Treasury of the interest subsidy payment for the Series A Bonds provided 
for in section 6431 of the Code. 

 
“State” means the State of California. 
 
“Supplemental Resolution” means any resolution supplemental to or amendatory of this 

Resolution, adopted by the District in accordance with Article VIII hereof. 
 
“Term Bonds” means Series A Bonds for which mandatory redemption dates have been 

established pursuant to the Notice of Sale. 
 
“Written Request of the District” means an instrument in writing signed by the District 

Representative or by any other officer of the District duly authorized by the District and listed 
on a Written Request of the District for that purpose. 

 
Section 1.02. Authority for this Resolution. This Resolution is entered into pursuant to 

the provisions of the Act. 
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ARTICLE II 
 

THE SERIES A BONDS 
 
 
Section 2.01. Authorization. Series A Bonds in the aggregate principal amount of not to 

exceed twenty-five million dollars ($25,000,000) are hereby authorized to be issued by the 
District under and subject to the terms of the Act and this Resolution. The amount of Series A 
Bonds shall be determined on the date of sale thereof in accordance with the Notice of Sale. This 
Resolution constitutes a continuing agreement with the Owners of all of the Series A Bonds 
issued or to be issued hereunder and then Outstanding to secure the full and final payment of 
principal of and the interest on all Series A Bonds which may from time to time be executed and 
delivered hereunder, subject to the covenants, agreements, provisions and conditions herein 
contained. The Series A Bonds shall be designated the “Berkeley Unified School District 
(Alameda County, California) Taxable General Obligation Bonds, Election of 2010, Series A 
(2011) (Direct Payment Qualified School Construction Bonds).” 

 
Section 2.02. Terms of Series A Bonds. 
 
(a) Denomination; Interest; Dated Dates; Maturity Dates. The Series A Bonds shall be issued 

as Bonds registered as to both principal and interest, in the denominations of $5,000 or any 
integral multiple thereof. 

 
The Series A Bonds shall bear interest at a rate or rates such that the interest rate shall 

not exceed the maximum rate permitted by law. Interest shall be payable on the respective Bond 
Payment Dates. 

 
Each Series A Bond shall be dated as of its date of delivery or such other date as shall be 

determined on the date of sale thereof (the “Dated Date”), and shall bear interest from the Bond 
Payment Date next preceding the date of authentication thereof unless it is authenticated as of a 
day during the period from the 16th day of the month next preceding any Bond Payment Date 
to that Bond Payment Date, inclusive, in which event it shall bear interest from such Bond 
Payment Date, or unless it is authenticated on or before July 15, 2011, in which event it shall 
bear interest from the Dated Date. 

 
The Series A Bonds shall mature (or, alternatively, be subject to mandatory sinking fund 

redemption as hereinafter provided) and become payable on August 1 in the years and in the 
amounts set forth in, and subject to the alteration thereof permitted by, the Notice of Sale. The 
Series A Bonds shall bear interest at such rate or rates as shall be determined upon the sale 
thereof. 

 
(b) Numbering. The Series A Bonds shall be lettered and numbered as the Paying Agent 

shall prescribe.  
 
(c) CUSIP Identification Numbers. “CUSIP” identification numbers shall be imprinted on 

the Series A Bonds, but such numbers shall not constitute a part of the contract evidenced by 
the Series A Bonds and any error or omission with respect thereto shall not constitute cause for 
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refusal of any purchaser to accept delivery of and pay for the Series A Bonds. In addition, 
failure on the part of the District to use such CUSIP numbers in any notice to Owners of the 
Series A Bonds shall not constitute an event of default or any violation of the District’s contract 
with such Owners and shall not impair the effectiveness of any such notice. 

 
(d) Payment. Payment of interest on any Series A Bond on any Bond Payment Date shall 

be made to the person appearing on the Bond Register as the Owner thereof as of the Record 
Date immediately preceding such Bond Payment Date, such interest to be paid by check mailed 
to such Owner on the Bond Payment Date at his address as it appears on the Bond Register or at 
such other address as he may have filed with the Paying Agent for that purpose on or before the 
Record Date. The Owner in an aggregate principal amount of $1,000,000 or more may request in 
writing to the Paying Agent that such Owner be paid interest by wire transfer to the bank and 
account number on file with the Paying Agent as of the Record Date. The principal payable on 
the Series A Bonds shall be payable upon maturity or redemption upon surrender at the 
principal office of the Paying Agent. The principal of and interest on the Series A Bonds shall be 
payable in lawful money of the United States of America. The Paying Agent is hereby 
authorized to pay the Series A Bonds when duly presented for payment at maturity, and to 
cancel all Bonds upon payment thereof. The Series A Bonds are general obligations of the 
District and do not constitute an obligation of the County. No part of any fund of the County is 
pledged or obligated to the payment of the Series A Bonds. 

 
Section 2.03. Redemption. 
 
(a) Optional Redemption. The Series A Bonds are not subject to redemption prior to 

maturity. 
 
(b) Mandatory Sinking Fund Redemption. In the event and to the extent specified in the 

Notice of Sale, any maturity of Series A Bonds may be designated as “Term Bonds” and shall be 
subject to mandatory sinking fund redemption. If some but not all of such Term Bonds have 
been redeemed pursuant to the preceding subsection (a) of this Section 2.03, the aggregate 
principal amount of such Term Bonds to be redeemed in each year pursuant to this subsection 
(b) shall be reduced on a pro rata basis in integral multiples of $5,000, as shall be designated 
pursuant to written notice filed by the District with the Paying Agent. 

 
(c) Extraordinary Optional Redemption. The Series A Bonds are subject to extraordinary 

optional redemption prior to their maturity at the option of the District, as a whole or in part, on 
any date prior to their maturity, upon the occurrence of an Extraordinary Event, at a 
redemption price equal to 100% of the principal amount of the outstanding Series A Bonds to be 
redeemed, without premium. 

 
The term “Extraordinary Event” means a determination by the District that a material 

adverse change has occurred to 54A, 54F, 54AA or 6431 of the Code or the publication of any 
procedures, rules or guidance by the Internal Revenue Service or the Treasury Department with 
respect to such sections or any other determination by the Internal Revenue Service or the 
Treasury Department, which determination is not the result of any act or omission by the 
District to satisfy the requirements for the District to qualify to receive a direct cash subsidy 
payment from the Treasury Department equal to the lesser of (i) the amount of interest payable 
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on the Series A Bonds on each Bond Payment Date, or (ii) the amount of interest which would 
have been payable on such Series A Bonds on such Bond Payment Date if such Series A Bonds 
bore interest at a rate equal to the applicable credit rate determined under section 54A(b)(3) of 
the Code, pursuant to which such direct cash subsidy payment is reduced, deferred or 
eliminated. 

 
(d) Extraordinary Mandatory Redemption of Series A Bonds. In the event and to the extent 

the District fails to expend all of the proceeds of the Series A Bonds within the period ending 
three years after the date of issue of the Series A Bonds or such later date if extended by the 
Internal Revenue Service (the “Expenditure Period”), the Series A Bonds will be subject to 
extraordinary mandatory redemption on any date which is not more than 90 days following the 
Expenditure Period, at a redemption price equal to 100% of the principal amount of the 
outstanding Series A Bonds to be redeemed, without premium. The redemption price of any 
Series A Bonds to be redeemed as described in this paragraph will be payable solely from the 
amounts held by he County in the Building Fund and the Interest and Sinking Fund at the 
expiration of the Expenditure Period. 

 
(e) Selection of Bonds for Redemption. If less than all of the Series A Bonds shall be called 

for redemption, the particular Series A Bonds or portions thereof to be redeemed shall be called 
in such order as shall be directed by the District and, in lieu of such direction, in inverse order 
of their maturity. Within a maturity, the Paying Agent shall select the Series A Bonds for 
redemption by lot; provided, however, that the portion of any Series A Bond to be redeemed 
shall be in the principal amount of five thousand dollars ($5,000) or some integral multiple 
thereof and that, in selecting Series A Bonds for redemption, the Paying Agent shall treat each 
Series A Bond as representing that number of Series A Bonds which is obtained by dividing the 
principal amount of such Series A Bond by five thousand dollars ($5,000). 

 
(f) Notice of Redemption. The Paying Agent shall give notice of the redemption of the 

Series A Bonds at the expense of the District. Such notice shall specify: (a) that the Series A 
Bonds or a designated portion thereof are to be redeemed, (b) the numbers and CUSIP numbers 
of the Series A Bonds to be redeemed, (c) the date of notice and the date of redemption, (d) the 
place or places where the redemption will be made, and (e) descriptive information regarding 
the Series A Bonds including the dated date, interest rate and stated maturity date. Such notice 
shall further state that on the specified date there shall become due and payable upon each 
Series A Bond to be redeemed, the portion of the principal amount of such Series A Bond to be 
redeemed, together with interest accrued to said date, and that from and after such date interest 
with respect thereto shall cease to accrue and be payable. 

 
Notice of redemption shall be by registered or otherwise secured mail or delivery 

service, postage prepaid, to the registered owner of the Series A Bonds, or if the registered 
owner is a syndicate, to the managing member of such syndicate, to a municipal registered 
securities depository and to a national information service that disseminates securities 
redemption notices, and by first class mail, postage prepaid, to the District and County and the 
respective owners of any registered Series A Bonds designated for redemption at their 
addresses appearing on the Bond Register, in every case at least thirty (30) days, but not more 
than sixty (60) days, prior to the redemption date; provided that neither failure to receive such 
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notice nor any defect in any notice so mailed shall affect the sufficiency of the proceedings for 
the redemption of such Series A Bonds. 

 
(g) Partial Redemption of Bonds. Upon the surrender of any Series A Bond redeemed in 

part only, the Paying Agent shall execute and deliver to the registered owner thereof a new 
Bond or Bonds of like tenor and maturity and of authorized denominations equal in aggregate 
principal amount to the unredeemed portion of the Series A Bonds surrendered. Such partial 
redemption shall be valid upon payment of the amount required to be paid to such registered 
owner, the County, the Paying Agent and the District shall be released and discharged 
thereupon from all liability to the extent of such payment. 

 
(h) Effect of Redemption. Notice having been given as aforesaid, and the moneys for the 

redemption (including the interest to the applicable date of redemption) having been set aside 
with the County for such purpose, the Series A Bonds to be redeemed shall become due and 
payable on such date of redemption. 

 
If on such redemption date, money for the redemption of all the Series A Bonds to be 

redeemed as provided in this Section 2.03, together with interest to such redemption date, shall 
be held by the Paying Agent so as to be available therefor on such redemption date, and if 
notice of redemption thereof shall have been given as aforesaid, then from and after such 
redemption date, interest with respect to the Series A Bonds to be redeemed shall cease to 
accrue and become payable. All money held by or on behalf of the Paying Agent for the 
redemption of Series A Bonds shall be held in trust for the account of the registered owners of 
the Series A Bonds so to be redeemed. 

 
All Series A Bonds paid at maturity or redeemed prior to maturity pursuant to the 

provisions of this Section 2.03 shall be canceled upon surrender thereof and be delivered to or 
upon the order of the County and the District. All or any portion of a Series A Bond purchased 
by the County or the District shall be canceled by the Paying Agent. 

 
Series A Bonds (or portions thereof), which have been duly called for redemption prior 

to maturity under the provisions of this Resolution, or with respect to which irrevocable 
instructions to call for redemption prior to maturity at the earliest redemption date have been 
given to the Paying Agent, in form satisfactory to it, and sufficient moneys shall be held by the 
Paying Agent irrevocably in trust for the payment of the redemption price of such Bonds or 
portions thereof, all as provided in this Resolution, then such Series A Bonds shall no longer be 
deemed outstanding and shall be surrendered to the Paying Agent for cancellation. 

 
Section 2.04. Forms of Series A Bonds. The Series A Bonds, the form of the Paying 

Agent’s certificate of authentication and registration and the form of assignment to appear 
thereon shall be substantially in the forms, respectively, with necessary or appropriate 
variations, omissions and insertions, as permitted or required by this Resolution, as are set forth 
in Exhibit A attached hereto. 

 
Section 2.05. Execution of Series A Bonds. The Series A Bonds shall be executed on 

behalf of the District by the facsimile signatures of the President of the Board and its Clerk who 
are in office on the date of adoption of this Resolution or at any time thereafter, and the seal of 
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the District shall be impressed, imprinted or reproduced by facsimile thereon. If any officer 
whose signature appears on any Series A Bond ceases to be such officer before delivery of the 
Series A Bonds to the purchaser, such signature shall nevertheless be as effective as if the officer 
had remained in office until the delivery of the Series A Bonds to the purchaser. Any Series A 
Bond may be signed and attested on behalf of the District by such persons as at the actual date 
of the execution of such Series A Bond shall be the proper officers of the District although at the 
nominal date of such Series A Bond any such person shall not have been such officer of the 
District.  

 
Only such Series A Bonds as shall bear thereon a certificate of authentication and 

registration in the form set forth in Exhibit A attached hereto, executed and dated by the Paying 
Agent, shall be valid or obligatory for any purpose or entitled to the benefits of this Resolution, 
and such certificate of the Paying Agent shall be conclusive evidence that the Series A Bonds so 
registered have been duly authenticated, registered and delivered hereunder and are entitled to 
the benefits of this Resolution.  

 
Section 2.06. Transfer of Series A Bonds. Any Series A Bond may, in accordance with its 

terms, be transferred, upon the books required to be kept pursuant to the provisions of Section 
2.08 hereof, by the person in whose name it is registered, in person or by his duly authorized 
attorney, upon surrender of such Series A Bond for cancellation at the Principal Office of the 
Paying Agent, accompanied by delivery of a written instrument of transfer in a form approved 
by the Paying Agent, duly executed. The Paying Agent shall require the payment by the Owner 
requesting such transfer of any tax or other governmental charge required to be paid with 
respect to such transfer.  

 
Whenever any Series A Bond or Series A Bonds shall be surrendered for transfer, the 

District shall execute and the Paying Agent shall authenticate and deliver a new Series A Bond 
or Series A Bonds, for like aggregate principal amount.  

 
No transfers of Series A Bonds shall be required to be made (a) fifteen days prior to the 

date established by the Paying Agent for selection of Series A Bonds for redemption or (b) with 
respect to a Series A Bond after such Series A Bond has been selected for redemption.  

 
Section 2.07. Exchange of Series A Bonds. Series A Bonds may be exchanged at the 

Principal Office of the Paying Agent for a like aggregate principal amount of Series A Bonds of 
authorized denominations and of the same maturity. The Paying Agent shall require the 
payment by the Owner requesting such exchange of any tax or other governmental charge 
required to be paid with respect to such exchange.  

 
No exchanges of Series A Bonds shall be required to be made (a) fifteen days prior to the 

date established by the Paying Agent for selection of Series A Bonds for redemption or (b) with 
respect to a Series A Bond after such Series A Bond has been selected for redemption.  

 
Section 2.08. Series A Bond Register. The Paying Agent shall keep or cause to be kept 

sufficient books for the registration and transfer of the Series A Bonds, which shall at all times 
be open to inspection by the District upon reasonable notice; and, upon presentation for such 
purpose, the Paying Agent shall, under such reasonable regulations as it may prescribe, register 
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or transfer or cause to be registered or transferred, on said books, Series A Bonds as herein 
before provided.  

 
Section 2.09. Temporary Series A Bonds. The Series A Bonds may be initially issued in 

temporary form exchangeable for definitive Series A Bonds when ready for delivery. The 
temporary Series A Bonds may be printed, lithographed or typewritten, shall be of such 
denominations as may be determined by the District, and may contain such reference to any of 
the provisions of this Resolution as may be appropriate. Every temporary Series A Bond shall 
be executed by the District upon the same conditions and in substantially the same manner as 
the definitive Series A Bonds. If the District issues temporary Series A Bonds it will execute and 
furnish definitive Series A Bonds without delay, and thereupon the temporary Series A Bonds 
may be surrendered, for cancellation, in exchange therefor at the Principal Office of the Paying 
Agent and the Paying Agent shall deliver in exchange for such temporary Series A Bonds an 
equal aggregate principal amount of definitive Series A Bonds of authorized denominations. 
Until so exchanged, the temporary Series A Bonds shall be entitled to the same benefits 
pursuant to this Resolution as definitive Series A Bonds executed and delivered hereunder.  

 
Section 2.10. Series A Bonds Mutilated, Lost, Destroyed or Stolen. If any Series A Bond 

shall become mutilated the District, at the expense of the Owner of said Series A Bond, shall 
execute, and the Paying Agent shall thereupon authenticate and deliver, a new Series A Bond of 
like maturity and principal amount in exchange and substitution for the Series A Bond so 
mutilated, but only upon surrender to the Paying Agent of the Series A Bond so mutilated. 
Every mutilated Series A Bond so surrendered to the Paying Agent shall be canceled by it and 
delivered to, or upon the order of, the District. If any Series A Bond shall be lost, destroyed or 
stolen, evidence of such loss, destruction or theft may be submitted to the District and, if such 
evidence be satisfactory to the District and indemnity satisfactory to it shall be given, the 
District, at the expense of the Owner, shall execute, and the Paying Agent shall thereupon 
authenticate and deliver, a new Series A Bond of like maturity and principal amount in lieu of 
and in substitution for the Series A Bond so lost, destroyed or stolen. The District may require 
payment of a sum not exceeding the actual cost of preparing each new Series A Bond issued 
under this Section and of the expenses which may be incurred by the District and the Paying 
Agent in the premises. Any Series A Bond issued under the provisions of this Section 2.10 in 
lieu of any Series A Bond alleged to be lost, destroyed or stolen shall constitute an original 
additional contractual obligation on the part of the District whether or not the Series A Bond so 
alleged to be lost, destroyed or stolen be at any time enforceable by anyone, and shall be equally 
and proportionately entitled to the benefits of this Resolution with all other Series A Bonds 
issued pursuant to this Resolution.  

 
Section 2.11. Book Entry System. Except as provided below, the owner of all of the Series 

A Bonds shall be The Depository Trust Company, New York, New York (“DTC”), and the 
Series A Bonds shall be registered in the name of Cede & Co., as nominee for DTC. The Series A 
Bonds shall be initially executed and delivered in the form of a single fully registered Series A 
Bond for each maturity date of the Series A Bonds in the full aggregate principal amount of the 
Series A Bonds maturing on such date. The Paying Agent and the District may treat DTC (or its 
nominee) as the sole and exclusive owner of the Series A Bonds registered in its name for all 
purposes of this Resolution, and neither the Paying Agent nor the District shall be affected by 
any notice to the contrary. The Paying Agent and the District shall not have any responsibility 
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or obligation to any participant of DTC (a “Participant”), any person claiming a beneficial 
ownership interest in the Series A Bonds under or through DTC or a Participant, or any other 
person which is not shown on the register of the District as being an owner, with respect to the 
accuracy of any records maintained by DTC or any Participant or the payment by DTC or any 
Participant by DTC or any Participant of any amount in respect of the principal or interest with 
respect to the Series A Bonds. The Paying Agent shall cause to be paid all principal and interest 
with respect to the Series A Bonds received from the District only to DTC, and all such 
payments shall be valid and effective to fully satisfy and discharge the District’s obligations 
with respect to the principal and interest with respect to the Series A Bonds to the extent of the 
sum or sums so paid. Except under the conditions noted below, no person other than DTC shall 
receive a Series A Bond. Upon delivery by DTC to the District of written notice to the effect that 
DTC has determined to substitute a new nominee in place of Cede & Co., the term “Cede & 
Co.” in this Resolution shall refer to such new nominee of DTC. 

 
If the District determines that it is in the best interest of the beneficial owners that they 

be able to obtain Series A Bonds and delivers a written certificate to DTC to that effect, DTC 
shall notify the Participants of the availability through DTC of Series A Bonds. In such event, 
the District shall issue, transfer and exchange Series A Bonds as requested by DTC and any 
other owners in appropriate amounts. DTC may determine to discontinue providing its services 
with respect to the Series A Bonds at any time by giving notice to the District and discharging 
its responsibilities with respect thereto under applicable law. Under such circumstances (if there 
is no successor securities depository), the District shall be obligated to deliver Series A Bonds as 
described in this Resolution. Whenever DTC requests the District to do so, the District will 
cooperate with DTC in taking appropriate action after reasonable notice to (a) make available 
one or more separate Series A Bonds evidencing the Series A Bonds to any DTC Participant 
having Series A Bonds credited to its DTC account or (b) arrange for another securities 
depository to maintain custody of certificates evidencing the Series A Bonds. 

 
Notwithstanding any other provision of this Resolution to the contrary, so long as any 

Series A Bond is registered in the name of Cede & Co., as nominee of DTC, all payments with 
respect to the principal and interest with respect to such Series A Bond and all notices with 
respect to such Series A Bond shall be made and given, respectively, to DTC as provided as in 
the representation letter delivered on the date of issuance of the Series A Bonds. 
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ARTICLE III 
 

ISSUE OF BONDS; APPLICATION OF BOND PROCEEDS; SECURITY FOR THE 
SERIES A BONDS 

 
 
Section 3.01. Issuance, Award and Delivery of Series A Bonds. At any time after the 

execution of this Resolution the District may issue and deliver Series A Bonds in the aggregate 
principal amount of not to exceed twenty-five million dollars ($25,000,000). 

 
The President of the Board, the Superintendent, the Director of Fiscal Services, or a 

designee thereof, shall be, and is hereby, directed to cause the Series A Bonds to be printed, 
signed and sealed, and to be delivered to the Underwriter on receipt of the purchase price 
therefor and upon performance of the conditions contained in the Notice of Sale. 

 
The Paying Agent is hereby authorized to deliver the Series A Bonds to the Underwriter, 

upon receipt of a Written Request of the District. 
 
Section 3.02. Funds and Accounts. 
 
(a) Building Fund. The fund, known as the “Berkeley Unified School District General 

Obligation Bonds Building Fund” (the “Building Fund”), previously established and maintain 
within the County Treasury is hereby continued for the Series A Bonds. An account therein may 
be created, if required, to segregate amounts related to the Series A Bonds. Moneys deposited 
therein shall be used solely for the purpose for which the Series A Bonds are being issued and 
shall be applied solely to authorized purposes which relate to the acquisition or improvement of 
real property and for the payment of Costs of Issuance of the Series A Bonds to the extent not 
paid by the original purchaser of the Series A Bonds. The interest earned on the moneys 
deposited to the Building Fund shall be retained in the Building Fund and used for the 
purposes thereof. At the written request of the District filed with the County, any amounts 
remaining on deposit in the Building Fund and not needed for the purposes of the Series A 
Bonds shall be withdrawn from the Building Fund and transferred to the Interest and Sinking 
Fund, to be applied to the payment of Debt Service. By receipt of a copy of this resolution, the 
County Treasurer-Tax Collector (the “County Treasurer”) is hereby requested to continue and 
maintain the Building Fund. The County is not responsible for the use of funds disbursed from 
the Building Fund. 

 
(b) Interest and Sinking Fund. The fund, known as the “Berkeley Unified School District, 

General Obligation Bonds Interest and Sinking Fund” (the “Interest and Sinking Fund”), 
previously established and maintain within the County Treasury is hereby continued for the 
Series A Bonds. An account therein may be created, if required, to segregate amounts related to 
the Series A Bonds. Moneys deposited therein shall be used only for payment of principal and 
interest on all general obligation bonds of the District. If, after payment in full of the Series A 
Bonds, there remain excess proceeds, any such excess amounts shall be transferred to the 
general fund of the District. Notwithstanding the foregoing provisions of this Section 3.02(c), 
any excess proceeds of the Series A Bonds not needed for the authorized purposes set forth 
herein for which the Series A Bonds are being issued shall be applied solely in a manner which 
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is consistent with the requirements of applicable state and federal tax law, including but not 
limited to the requirements of federal tax law (if any) relating to the yield at which such 
proceeds are permitted to be invested. The interest earned on the moneys deposited to the 
Interest and Sinking Fund shall be retained in the Interest and Sinking Fund and used for the 
purposes thereof. By receipt of a copy of this resolution, the County Treasurer is hereby 
requested to continue and maintain the Interest and Sinking Fund. 

 
(c) Investment. Moneys on deposit in the Building Fund and in the Interest and Sinking 

Fund shall be invested (1) as permitted by section 53601 of the California Government Code, (2) 
in the County Treasurer’s Pool, (3) in the Local Agency Investment Fund (maintained by the 
State Treasurer), or (4) in one or more investment agreements and/or guaranteed investment 
contracts, provided, however, that such investment agreements and/or guaranteed investment 
contracts shall comply with the requirements of each rating agency then rating the Series A 
Bonds. In lieu of specific direction by the District, moneys on deposit in the Building Fund and 
in the Interest and Sinking Fund shall be invested in the County Treasurer’s Pool. 

 
Section 3.03. Application of Proceeds of Sale of Series A Bonds. On the date of delivery 

of the Series A Bonds (the “Closing Date”), the proceeds of sale of the Series A Bonds shall be 
paid by the original purchaser to the County Treasurer. The County Treasurer shall deposit or 
transfer all of such amounts as follows: 

 
(a) an amount equal to the premium if any, on the Series A Bonds paid by the 

Underwriter, to the extent not used to pay the costs of issuance of the Series A Bonds, 
shall be deposited in the Interest and Sinking Fund; and 

 
(b) the remaining proceeds of the Series A Bonds shall be deposited in the 

Building Fund. 
 
Section 3.04. Security for the Series A Bonds. There shall be levied by the County on all 

the taxable property in the District, in addition to all other taxes, a continuing direct and ad 
valorem tax annually during the period the Series A Bonds are outstanding in an amount 
sufficient to pay the principal of and interest on the Series A Bonds when due, which moneys 
when collected will be placed in the Interest and Sinking Fund of the District, which fund is 
irrevocably pledged for the payment of the principal of and interest on the Series A Bonds when 
and as the same fall due. The moneys in the Interest and Sinking Fund, to the extent necessary 
to pay the principal of and interest on the Series A Bonds as the same become due and payable, 
shall be transferred by the County to the Paying Agent, as paying agent for the Series A Bonds, 
as necessary to pay the principal of and interest on the Series A Bonds. In computing the 
amount of ad valorem tax to be levied, the County shall take into account funds available in the 
Interest and Sinking Fund to make the payment of debt service on the Series A Bonds due on 
the Bond Payment Dates occurring in the next calendar year, and the expected receipt of the 
Subsidy Payments. 

 
The District shall comply with all requirements of the Code so as to assure the timely 

receipt of the Subsidy Payments and shall make all filings and take all other actions necessary to 
timely receive the Subsidy Payments. The District expects to enter into a Filing Agent 
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Agreement with the Paying Agent, acting as “filing agent” thereunder with respect to the 
Subsidy Payments. 

 
The Superintendent is hereby authorized to employ consultants to assist in obtaining the 

Subsidy Payments and any reconciliation of amounts levied to amounts received.  
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ARTICLE IV 
 

SALE OF THE SERIES A BONDS, OFFICIAL STATEMENT 
 
 
Section 4.01. Sale of the Series A Bonds. 
 
(a) Notice of Sale. The Notice of Sale, substantially in the form attached hereto as Exhibit 

B and by this reference incorporated herein, is hereby approved. 
 
(b) Notice of Intention to Sell Series A Bonds. A notice of intention, substantially in the form 

attached hereto as Exhibit C and by this reference incorporated herein (the “Notice of 
Intention”), is hereby approved. The Clerk of the Board is hereby authorized and directed to 
cause to be published, once at least five (5) days prior to the date to receive bids, the Notice of 
Intention in The Bond Buyer, a financial publication reasonably expected to be disseminated 
among prospective bidders for the Series A Bonds. 

 
(c) Terms and Conditions of Sale. The terms and conditions of the offering and the sale of 

the Series A Bonds shall be as specified in said Notice of Sale. 
 
(d) Furnishing of Official Notice of Sale. The Clerk of the Board and the financial advisor to 

the District, KNN Public Finance (the “Financial Advisor”), are hereby authorized to cause to be 
furnished to prospective bidders a reasonable number of copies of the Notice of Sale. 

 
(e) Receipt of Bids. The Financial Advisor is hereby authorized and directed, on behalf of 

the Board of Supervisors and the District, to receive the bids at the time and place specified in 
the Notice of Sale, to examine said bids for compliance with the Notice of Sale and to verify the 
bid with the lowest true interest cost as provided in the Notice of Sale. In the event two or more 
bids setting forth identical true interest cost are received, a District Representative may award 
the Series A Bonds on a pro rata basis in such denominations as he or she shall determine. The a 
District Representative may reject any and all bids and waive any irregularity or informality in 
any bid. A District Representative shall award the Series A Bonds or reject all bids not later than 
24 hours after the expiration of the time prescribed for the receipt of bids unless such time of 
award is waived by the successful bidder. 

 
(f) Option for a Negotiated Sale. If, at any time, it is determined by a District 

Representative, or the designee thereof, that the competitive sale of the Series A Bonds is not in 
the best interest of the District or, if at the time of the competitive sale of the Series A Bonds, no 
bids are received or it is determined by a District Representative, or the designee thereof, that 
all received bids are unsatisfactory, the Board hereby authorizes the sale of the Series A Bonds 
to an underwriter identified by the Financial Advisor and approved by a District 
Representative, or the designee thereof. In such event, the Board hereby authorizes the 
preparation of a bond purchase agreement among such underwriter, the District and the 
County, with such terms and conditions as shall be approved by a District Representative, or 
the designee thereof. In such case, a District Representative, or the designee thereof, is hereby 
authorized and directed to execute a bond purchase agreement for and in the name and on 
behalf of the District; provided, however, that in connection with such negotiated sale of the Series 
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A Bonds, the net underwriter’s discount, excluding reimbursable expenses of the Underwriter, 
shall not exceed 1.5% of the aggregate of principal amount of Series A Bonds issued. 

 
Section 4.02. Approval of Paying Agent/Bond Registrar/Costs of Issuance Agreement. 

The Paying Agent/Bond Registrar/Costs of Issuance Agreement, in substantially the form 
attached hereto as Exhibit D, together with any additions thereto or changes therein deemed 
necessary or advisable by the Superintendent or the Assistant Superintendent, Business 
Services, or any designee thereof, is hereby approved by the Board. The Superintendent and the 
Assistant Superintendent, Business Services or any designee thereof are hereby authorized and 
directed to execute the Paying Agent/Bond Registrar/Costs of Issuance Agreement for and in 
the name and on behalf of the District. The Board hereby authorizes the delivery and 
performance of the Paying Agent/Bond Registrar/Costs of Issuance Agreement. 

 
Section 4.03. Official Statement. The Board hereby approves an official statement 

describing the Series A Bonds, in the form on file with the Clerk of the Board (the “Official 
Statement”), together with any changes therein or additions thereto deemed advisable by the 
Superintendent, the Assistant Superintendent, or a designee thereof. The Board approves and 
authorizes the distribution by the Underwriter of the Official Statement to prospective 
purchasers of the Series A Bonds, and authorizes and directs the Superintendent, the Assistant 
Superintendent, or a designee thereof, on behalf of the District to deem “final” pursuant to Rule 
15c2-12 under the Securities Exchange Act of 1934 (the “Rule”) the Official Statement prior to its 
distribution by the Underwriter. The execution of the Official Statement, which shall include 
such changes and additions thereto deemed advisable by the Superintendent, the Assistant 
Superintendent, or a designee thereof, and such information permitted to be excluded from the 
Official Statement pursuant to the Rule, shall be conclusive evidence of the approval of the 
Official Statement by the District. 

 
The Superintendent, the Assistant Superintendent, or a designee thereof, are separately 

authorized and directed to execute the Official Statement and a statement that the facts 
contained in the Official Statement, and any supplement or amendment thereto (which shall be 
deemed an original part thereof for the purpose of such statement) were, at the time of sale of 
the Series A Bonds, true and correct in all material respects and that the Official Statement did 
not, on the date of sale of the Series A Bonds, and does not, as of the date of delivery of the 
Series A Bonds, contain any untrue statement of a material fact with respect to the District or 
omit to state material facts with respect to the District required to be stated where necessary to 
make any statement made therein not misleading in the light of the circumstances under which 
it was made. The Superintendent, the Assistant Superintendent, or a designee thereof, shall take 
such further actions prior to the signing of the Official Statement as are deemed necessary or 
appropriate to verify the accuracy thereof. 

 
Section 4.04. Official Action. All actions heretofore taken by the officers and agents of the 

District with respect to the sale and issuance of the Series A Bonds are hereby approved, and 
the President of the Board of the District, and the Superintendent/President, the Director of 
Fiscal Services and any and all other officers of the District are hereby authorized and directed 
for and in the name and on behalf of the District, to do any and all things and take any and all 
actions relating to the execution and delivery of any and all certificates, requisitions, agreements 
and other documents, which they, or any of them, may deem necessary or advisable in order to 
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consummate the lawful issuance and delivery of the Series A Bonds in accordance with this 
resolution. 
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ARTICLE V 
 

OTHER COVENANTS OF THE DISTRICT 
 
 
Section 5.01. Punctual Payment. The District will punctually pay, or cause to be paid, the 

principal of and interest on the Series A Bonds, in strict conformity with the terms of the Series 
A Bonds and of this Resolution, and it will faithfully observe and perform all of the conditions, 
covenants and requirements of this Resolution and of the Series A Bonds. Nothing herein 
contained shall prevent the District from making advances of its own moneys, howsoever 
derived, to any of the uses or purposes permitted by law.  

 
Section 5.02. Extension of Time for Payment. In order to prevent any accumulation of 

claims for interest after maturity, the District will not, directly or indirectly, extend or consent to 
the extension of the time for the payment of any claim for interest on any of the Series A Bonds 
and will not, directly or indirectly, approve any such arrangement by purchasing or funding 
said claims for interest or in any other manner. In case any such claim for interest shall be 
extended or funded, whether or not with the consent of the District, such claim for interest so 
extended or funded shall not be entitled, in case of default hereunder, to the benefits of this 
Resolution, except subject to the prior payment in full of the principal of all of the Series A 
Bonds then Outstanding and of all claims for interest which shall not have so extended or 
funded.  

 
Section 5.03. Protection of Security and Rights of Series A Bondowners. The District will 

preserve and protect the security of the Series A Bonds and the rights of the Series A 
Bondowners, and will warrant and defend their rights against all claims and demands of all 
persons. From and after the sale and delivery of any of the Series A Bonds by the District, the 
Series A Bonds shall be incontestable by the District.  

 
Section 5.04. Further Assurances. The District will adopt, make, execute and deliver any 

and all such further resolutions, instruments and assurances as may be reasonably necessary or 
proper to carry out the intention or to facilitate the performance of this Resolution, and for the 
better assuring and confirming unto the Owners of the Series A Bonds of the rights and benefits 
provided in this Resolution.  

 
Section 5.05. Tax Covenants. The District shall not take, or permit or suffer to be taken by 

the Paying Agent or otherwise, any action with respect to the proceeds of the Series A Bonds 
which, if such action had been reasonably expected to have been taken, or had been deliberately 
and intentionally taken, on the date of issuance of the Series A Bonds would have caused the 
Series A Bonds to be “arbitrage bonds” within the meaning of section 148 of the Code, as 
modified by section 54A(d)(4) of the Code, including any Regulations related thereto. 

 
Section 5.06. Qualified School Construction Bond Covenants.  
 
(a) Qualified School Construction Project. The District shall assure that all of the Available 

Project Proceeds will be used for a Qualified Purpose in accordance with section 54F(a)(1) of the 
Code. 
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(b) Designation of Bonds as Qualified School Construction Bonds. The District hereby 

designates the Series A Bonds as qualified school construction bonds for purposes of section 
54F(a)(3) of the Code. 

 
(c) Three Year Expenditure of Proceeds on Project. The District reasonably expects to expend 

all of the Available Project Proceeds for a Qualified Purpose with respect to the Project within 
the Expenditure Period. To the extent that less than 100 percent (100%) of the Available Project 
Proceeds are expended for a Qualified Purpose or Purposes by the end of the Expenditure 
Period, a portion of the Series A Bonds representing all nonqualified bonds (as determined 
under section 142 of the Code) shall be prepaid (causing a corresponding redemption of Bonds) 
within 90 days of the end of the Expenditure Period, all in accordance with the requirements of 
section 54A(d)(2)(B) of the Code in the time and manner prescribed by the Code. The District 
will restrict the yield on investments purchased with Available Project Proceeds after the 
Expenditure Period to the yield of the Series A Bonds. 

 
(d) Binding Commitment to Spend Available Project Proceeds. The District reasonably 

expects that, within six months of the Closing Date, it will enter into a binding commitment 
with a third party to spend at least ten percent (10%) of the Available Project Proceeds for a 
Qualified Purpose with respect to the Project. 

 
(e) Financing Capital Expenditures, No Working Capital. All Available Sale Proceeds will be 

spent on capital expenditures with a reasonably expected economic life of one year or more. 
 
(f) Limitation on Costs of Issuance. No proceeds of Series A Bonds and investment earnings 

thereon, in an amount in excess of two percent (2%) of the lesser of the proceeds of the Series A 
Bonds or the principal amount of the Series A Bonds, will be used to pay Costs of Issuance. 

 
(g) Qualified Issuer. The District is a local government qualified to issue qualified school 

construction bonds under section 54F(a)(2) of the Code. The District has established and 
currently operates the school sites at which the Available Project Proceeds will be spent and, 
accordingly, such public school site are within the jurisdiction of the District. 

 
(h) Allocation of State QSCB Limitation. The District has received an allocation of qualified 

school construction bond authority for calendar year 2011 in the amount of $25,000,000 from the 
Division Director of the School Facilities Planning Division of the Superintendent of Public 
Instruction of the State. 

 
(i) Limitation on Sinking Fund. Any sinking fund established by the District in connection 

with the Series A Bonds (i) will be funded at a rate not more rapidly than in equal annual 
installments, (ii) will be funded in a manner reasonably expected to result in an amount not 
greater than an amount necessary to repay the Series A Bonds, and (iii) will be invested at the 
yield determined under 54A(d)(4)(C)(iii) of the Code. 

 
(j) Prohibition on Financial Conflicts of Interest. The District hereby represents that it is 

complying and covenants and agrees to hereafter comply with all State and local law 
requirements governing conflicts of interest as such requirements may relate, directly or 
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indirectly, to the Series A Bonds. The District hereby covenants and agrees to comply with any 
conflict of interest rules prescribed by the Internal Revenue Service or United States Department 
of Treasury governing the appropriate Members of Congress, Federal, State, and local officials, 
and their spouses as such rules may apply to the Series A Bonds. 

 
(k) Davis-Bacon Act Requirements. The District hereby covenants and agrees to comply 

with the requirements of Title 40, Chapter 31, Subchapter IV of the United States Code as such 
requirements relate to the Project. The District expressly acknowledges that such requirements 
generally provide that the District must comply with federal prevailing wage laws for certain 
classes of laborers and must comply with certain notification and specification requirements in 
construction contracts. 

 
(l) Irrevocable Elections. The District hereby designates the Series A Bonds as a Qualified 

School Construction Bonds in accordance with sections 54A and 54F of the Code. The District 
hereby makes an irrevocable election to have subsection (f) of section 6341 of the Code apply to 
the Series A Bonds permitting the District to receive federal direct payments of allowances of 
refundable tax credits to subsidize a prescribed portion of their borrowing costs instead of the 
federal tax credits that otherwise would be allowed to holders of certain qualified tax credit 
bonds under section 54A. The District acknowledges that as a result of these elections, interest 
on the Series A Bonds will be includible in gross income of the owners of the Series A Bonds for 
federal income tax purposes and the owners of the Series A Bonds will not be entitled to any 
interest subsidy payments with respect to the Series A Bonds under section 6431 of the Code or 
any tax credit and therefore not treated as a “qualified bond” pursuant to Section 6431 of the 
Code. 

 
(m) Future Actions. The District will only apply for interest subsidy payments under 

section 6431 of the Code if the District has not taken and does not intend to take any action, and 
have not omitted to take and do not intend to omit to take any action or permit the taking or 
omission of any action within its control (including, without limitation, making or permitting 
any use of the proceeds of the Series A Bonds or facilities financed therewith) if taking, 
permitting or omitting to take such action would cause the Series A Bonds to be arbitrage bonds 
or private activity bonds within the meaning of the Code, or would otherwise cause the Series A 
Bonds not to be “direct pay tax credit bonds.” 

 
(n) Obligations Related to Subsidy Payments. The District agrees that, on each Bond 

Payment Date, the District will cause 100% of the interest and/or principal payment then due 
with respect to the Series Bonds to be paid to the Paying Agent in the manner and from the 
sources of funds described in Resolution, and the District acknowledges that any Subsidy 
Payment with respect to any Bond Payment Date will not be used as an offset to the amount 
due on any Bond Payment Date. The District expects to enter into a filing agent agreement 
(related to necessary filings in order to obtain the Subsidy Payments) with the Paying Agent, 
acting as “filing agent” thereunder. The District will apply, with respect to each Bond Payment 
Date, to the U.S. Treasury for a refundable credit payment determined under section 6431(b) of 
the Code equal to the lesser of (i) 100% of the amount of interest payable on the Series A Bonds 
on such date; or (ii) 100% of the amount of interest which would have been payable on the 
Series A Bonds on such date if such interest were determined at the applicable tax credit bond 
rate determined under section 54A(b)(3) of the Code. 
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(o) Covenant to Comply with Further Internal Revenue Service Guidance. As of the Closing 

Date, except for Notice 2010 35, the Internal Revenue Service has not released any guidance 
concerning Qualified School Construction Bonds that are treated as “qualified bonds” pursuant 
to section 6431 of the Code. The District hereby acknowledges and covenants that it will comply 
with Notice 2010 35 and all further Internal Revenue Service guidance as necessary to preserve 
the status of the Series A Bonds as a Qualified School Construction Bonds under section 54F that 
are treated as “qualified bonds” pursuant to section 6431 of the Code. 

 
(p) Additional Authority. The District hereby authorizes the District Representatives to 

make such further covenant and certifications regarding the specific use of the proceeds of the 
Series A Bonds as approved by the District and as may be necessary to assure that the use 
thereof will not cause the Series A Bonds to be arbitrage bonds and to assure that the Series A 
Bonds will be Qualified School Construction Bonds and be treated as a “qualified bond” 
pursuant to Section 6431 of the Code. In connection therewith, the District further agrees: (i) 
through its officers, to make such further specific covenants, representations as shall be truthful, 
and assurances as may be necessary or advisable; (ii) to consult with Bond Counsel and to 
comply with such advice as may be given; (iii) to pay to the United States, as necessary, such 
sums of money representing required rebates of excess arbitrage profits relating to the Series A 
Bonds; (iv) to file such forms, statements, and supporting documents as may be required and in 
a timely manner; and (v) if deemed necessary or advisable by its officers, to employ and pay 
fiscal agents, financial advisors, attorneys, and other persons to assist the District in connection 
with such compliance. 

 
Section 5.06. Acquisition, Disposition and Valuation of Investments. 
 
(a) Except as otherwise provided in subsection (b) of this Section 5.06, the District 

covenants that all investments of amounts deposited in any fund or account created by or 
pursuant to this Resolution, or otherwise containing gross proceeds of the Series A Bonds 
(within the meaning of section 148 of the Code) shall be acquired, disposed of, and valued (as of 
the date that valuation is required by this Resolution or the Code) at Fair Market Value. 

 
(b) Investments in funds or accounts (or portions thereof) that are subject to a yield 

restriction under applicable provisions of the Code shall be valued at their present value (within 
the meaning of section 148 of the Code). 

 
Section 5.07. Continuing Disclosure. The District hereby covenants and agrees that it will 

comply with and carry out all of the provisions of the Continuing Disclosure Certificate, 
substantially in the form attached hereto as Exhibit E. Notwithstanding any other provision of 
this Resolution, failure of the District to comply with the Continuing Disclosure Certificate shall 
not be considered an event of default; however, any holder or beneficial owner of the Series A 
Bonds may take such actions as may be necessary and appropriate to compel performance, 
including seeking mandate of specific performance by court order. 
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Section 5.08. Requirements of Section 15146 of the California Education Code. As 
required by section 15146 of the California Education Code (AB 1482, 2006), the District hereby 
states and certifies the following information: 

 
(a) Express Approval of Sale. Subject to the provisions of Section 4.01(f), the Board hereby 

approves the sale of the Series A Bonds by competitive sale. 
 

(b) Statement of Reasons for Method of Sale Selected. Subject to the provisions of Section 
4.01(f), the Board has determined to sell the Series A Bonds by competitive sale for the following 
reasons: (i) the District has successfully used this method of sale for its general obligation 
bonds, and (ii) the District believes the lowest interest rates on the Series A Bonds will be 
obtained by a competitive sale. 

 
(c) Disclosure of Consultants. The bond counsel to the District in connection with the 

issuance of the Series A Bonds will be Quint & Thimmig LLP, San Francisco, California. The 
financial advisor to the District in connection with the issuance of the Series A Bonds will be 
KNN Public Finance, Oakland, California. The purchaser(s) of the Series A Bonds will be 
determined at the time of sale. 

 
(d) Costs Associated with the Sale of the Series A Bonds. Estimates of the costs associated 

with the issuance of the Series A Bonds are shown on Exhibit F attached hereto. 
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ARTICLE VI 
 

THE PAYING AGENT 
 
 
Section 6.01. Appointment of Paying Agent. U.S. Bank National Association is hereby 

appointed Paying Agent for the Series A Bonds. The Paying Agent undertakes to perform such 
duties, and only such duties, as are specifically set forth in this Resolution, and, even during the 
continuance of an Event of Default, no implied covenants or obligations shall be read into this 
Resolution against the Paying Agent. The Paying Agent shall signify its acceptance of the duties 
and obligations imposed upon it by this Resolution by executing and delivering to the District a 
certificate to that effect.  

 
The District may remove the Paying Agent initially appointed, and any successor 

thereto, and may appoint a successor or successors thereto, but any such successor shall be a 
bank or trust company doing business in the State of California, having a combined capital 
(exclusive of borrowed capital) and surplus of at least fifty million dollars ($50,000,000), and 
subject to supervision or examination by federal or state authority. If such bank or trust 
company publishes a report of condition at least annually, pursuant to law or to the 
requirements of any supervising or examining authority above referred to, then for the 
purposes of this Section 6.01 the combined capital and surplus of such bank or trust company 
shall be deemed to be its combined capital and surplus as set forth in its most recent report of 
condition so published.  

 
The Paying Agent may at any time resign by giving written notice to the District and the 

Series A Bondowners of such resignation. Upon receiving notice of such resignation, the District 
shall promptly appoint a successor Paying Agent by an instrument in writing. Any resignation 
or removal of the Paying Agent and appointment of a successor Paying Agent shall become 
effective upon acceptance of appointment by the successor Paying Agent.  

 
 Section 6.02. Paying Agent May Hold Series A Bonds. The Paying Agent may become 

the owner of any of the Series A Bonds in its own or any other capacity with the same rights it 
would have if it were not Paying Agent.  

 
Section 6.03. Liability of Agents. The recitals of facts, covenants and agreements herein 

and in the Series A Bonds contained shall be taken as statements, covenants and agreements of 
the District, and the Paying Agent assumes no responsibility for the correctness of the same, nor 
makes any representations as to the validity or sufficiency of this Resolution or of the Series A 
Bonds, nor shall incur any responsibility in respect thereof, other than as set forth in this 
Resolution. The Paying Agent shall not be liable in connection with the performance of its 
duties hereunder, except for its own negligence or willful default.  

 
In the absence of bad faith, the Paying Agent may conclusively rely, as to the truth of the 

statements and the correctness of the opinions expressed therein, upon certificates or opinions 
furnished to the Paying Agent and conforming to the requirements of this Resolution; but in the 
case of any such certificates or opinions by which any provision hereof are specifically required 
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to be furnished to the Paying Agent, the Paying Agent shall be under a duty to examine the 
same to determine whether or not they conform to the requirements of this Resolution.  

 
The Paying Agent shall not be liable for any error of judgment made in good faith by a 

responsible officer unless it shall be proved that the Paying Agent was negligent in ascertaining 
the pertinent facts.  

 
No provision of this Resolution shall require the Paying Agent to expend or risk its own 

funds or otherwise incur any financial liability in the performance of any of its duties 
hereunder, or in the exercise of any of its rights or powers, if it shall have reasonable grounds 
for believing that repayment of such funds or adequate indemnity against such risk or liability 
is not reasonably assured to it.  

 
The Paying Agent may execute any of the powers hereunder or perform any duties 

hereunder either directly or by or through agents or attorneys and the Paying Agent shall not be 
responsible for any misconduct or negligence on the part of any agent or attorney appointed 
with due care by it hereunder.  

 
Section 6.04. Notice to Agents. The Paying Agent may rely and shall be protected in 

acting or refraining from acting upon any notice, resolution, request, consent, order, certificate, 
report, warrant, bond or other paper or document believed by it to be genuine and to have been 
signed or presented by the proper party or proper parties. The Paying Agent may consult with 
counsel, who may be of counsel to the District, with regard to legal questions, and the opinion 
of such counsel shall be full and complete authorization and protection in respect of any action 
taken or suffered by it hereunder in good faith and in accordance therewith.  

 
Whenever in the administration of its duties under this Resolution the Paying Agent 

shall deem it necessary or desirable that a matter be proved or established prior to taking or 
suffering any action hereunder, such matter (unless other evidence in respect thereof be herein 
specifically prescribed) may, in the absence of bad faith on the part of the Paying Agent, be 
deemed to be conclusively proved and established by a certificate of the District, and such 
certificate shall be full warrant to the Paying Agent for any action taken or suffered under the 
provisions of this Resolution upon the faith thereof, but in its discretion the Paying Agent may, 
in lieu thereof, accept other evidence of such matter or may require such additional evidence as 
to it may seem reasonable.  

 
Section 6.05. Compensation, Indemnification. The District shall pay to the Paying Agent 

from time to time reasonable compensation for all services rendered under this Resolution, and 
also all reasonable expenses, charges, counsel fees and other disbursements, including those of 
their attorneys, agents and employees, incurred in and about the performance of their powers 
and duties under this Resolution. A District Representative is hereby authorized to execute an 
agreement or agreements with the Paying Agent in connection with such fees and expenses. 
The District further agrees to indemnify and save the Paying Agent harmless against any 
liabilities which it may incur in the exercise and performance of its powers and duties 
hereunder which are not due to its negligence or bad faith.  
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ARTICLE VII 
 

EVENTS OF DEFAULT AND REMEDIES OF BONDOWNERS 
 
 
Section 7.01. Events of Default. The following events (“events of default”) shall be events 

of default hereunder:  
 
(a) if default shall be made in the due and punctual payment of the principal of on any 

Series A Bond when and as the same shall become due and payable, whether at maturity as 
therein expressed, by declaration or otherwise;  

 
(b) if default shall be made in the due and punctual payment of any installment of 

interest on any Series A Bond when and as such interest installment shall become due and 
payable;  

 
(c) if default shall be made by the District in the observance of any of the covenants, 

agreements or conditions on its part in this Resolution or in the Series A Bonds contained, and 
such default shall have continued for a period of thirty (30) days after written notice thereof to 
the District; or  

 
(d) if the District shall file a petition seeking reorganization or arrangement under the 

federal bankruptcy laws or any other applicable law of the United States of America, or if a 
court of competent jurisdiction shall approve a petition, seeking reorganization of the District 
under the federal bankruptcy laws or any other applicable law of the United States of America, 
or if, under the provisions of any other law for the relief or aid of debtors, any court of 
competent jurisdiction shall assume custody or control of the District or of the whole or any 
substantial part of its property. 

 
Section 7.02. Remedies of Series A Bondowners. Any Series A Bondowner shall have the 

right, for the equal benefit and protection of all Series A Bondowners similarly situated:  
 
(a) by mandamus, suit, action or proceeding, to compel the District and its members, 

officers, agents or employees to perform each and every term, provision and covenant 
contained in this Resolution and in the Series A Bonds, and to require the carrying out of any or 
all such covenants and agreements of the District and the fulfillment of all duties imposed upon 
it;  

 
(b) by suit, action or proceeding in equity, to enjoin any acts or things which are 

unlawful, or the violation of any of the Series A Bondowners’ rights; or  
 
(c) upon the happening of any event of default (as defined in Section 7.01 hereof), by 

suit, action or proceeding in any court of competent jurisdiction, to require the District and its 
members and employees to account as if it and they were the trustees of an express trust.  

 
Section 7.03. Non-Waiver. Nothing in this Article VII or in any other provision of this 

Resolution, or in the Series A Bonds, shall affect or impair the obligation of the District, which is 
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absolute and unconditional, to pay the principal of and interest on the Series A Bonds to the 
respective Owners of the Series A Bonds at the respective dates of maturity, as herein provided, 
or affect or impair the right of action, which is also absolute and unconditional, of such Owners 
to institute suit to enforce such payment by virtue of the contract embodied in the Series A 
Bonds.  

 
A waiver of any default by any Series A Bondowner shall not affect any subsequent 

default or impair any rights or remedies on the subsequent default. No delay or omission of any 
Owner of any of the Series A Bonds to exercise any right or power accruing upon any default 
shall impair any such right or power or shall be construed to be a waiver of any such default or 
an acquiescence therein, and every power and remedy conferred upon the Series A Bondowners 
by this Article VI may be enforced and exercised from time to time and as often as shall be 
deemed expedient by the Owners of the Series A Bonds.  

 
If a suit, action or proceeding to enforce any right or exercise any remedy be abandoned 

or determined adversely to the Series A Bondowners, the District and the Series A Bondowners 
shall be restored to their former positions, rights and remedies as if such suit, action or 
proceeding had not been brought or taken.  

 
Section 7.04. Remedies Not Exclusive. No remedy herein conferred upon the Owners of 

Series A Bonds shall be exclusive of any other remedy and that each and every remedy shall be 
cumulative and shall be in addition to every other remedy given hereunder or thereafter 
conferred on the Series A Bondowners.  
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ARTICLE VIII 
 

SUPPLEMENTAL RESOLUTIONS 
 
 
Section 8.01. Supplemental Resolutions Effective Without Consent of the Owners. For 

any one or more of the following purposes and at any time or from time to time, a 
Supplemental Resolution of the District may be adopted, which, without the requirement of 
consent of the Owners of the Series A Bonds, shall be fully effective in accordance with its 
terms:  

 
(a) to add to the covenants and agreements of the District in this Resolution, other 

covenants and agreements to be observed by the District which are not contrary to or 
inconsistent with this Resolution as theretofore in effect;  

 
(b) to add to the limitations and restrictions in this Resolution, other limitations and 

restrictions to be observed by the District which are not contrary to or inconsistent with this 
Resolution as theretofore in effect;  

 
(c) to confirm, as further assurance, any pledge under, and the subjection to any lien or 

pledge created or to be created by, this Resolution, of any moneys, securities or funds, or to 
establish any additional funds or accounts to be held under this Resolution;  

 
(d) to cure any ambiguity, supply and omission, or cure or correct any defect or 

inconsistent provision in this Resolution; or  
 
(e) to make such additions, deletions or modifications as may be necessary or desirable 

to assure the compliance of this Agreement and the Series A Bonds with the applicable 
provisions of the Code relating to the Subsidy Payments. 

 
Section 8.02. Supplemental Resolutions Effective With Consent to the Owners. Any 

modification or amendment of this Resolution and of the rights and obligations of the District 
and of the Owners of the Series A Bonds, in any particular, may be made by a Supplemental 
Resolution, with the written consent of the Owners of at least two-thirds in aggregate principal 
amount of the Series A Bonds Outstanding at the time such consent is given. No such 
modification or amendment shall permit a change in the terms of maturity of the principal of 
any Outstanding Series A Bonds or of any interest payable thereon or a reduction in the 
principal amount thereof or in the rate of interest thereon, or shall reduce the percentage of 
Series A Bonds the consent of the Owners of which is required to effect any such modification 
or amendment, or shall change any of the provisions in Section 7.01 hereof relating to Events of 
Default, or shall reduce the amount of moneys pledged for the repayment of the Series A Bonds 
without the consent of all the Owners of such Series A Bonds, or shall change or modify any of 
the rights or obligations of any Paying Agent without its written assent thereto.  
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ARTICLE IX 
 

MISCELLANEOUS 
 
 
Section 9.01. Benefits of Resolution Limited to Parties. Nothing in this Resolution, 

expressed or implied, is intended to give to any person other than the District, the Paying Agent 
and the Owners of the Series A Bonds, any right, remedy, claim under or by reason of this 
Resolution. Any covenants, stipulations, promises or agreements in this Resolution contained 
by and on behalf of the District shall be for the sole and exclusive benefit of the Owners of the 
Series A Bonds.  

 
Section 9.02. Defeasance. 
 
(a) Discharge of Resolution. Series A Bonds may be paid by the District in any of the 

following ways, provided that the District also pays or causes to be paid any other sums 
payable hereunder by the District:  

 
(i) by paying or causing to be paid the principal or redemption price of and 

interest on Series A Bonds Outstanding, as and when the same become due and payable;  
 
(ii) by depositing, in trust, at or before maturity, money or securities in the 

necessary amount (as provided in Section 9.02(c) to pay or redeem Series A Bonds 
Outstanding; or  

 
(iii) by delivering to the Paying Agent, for cancellation by it, Series A Bonds 

Outstanding.  
 
If the District shall pay all Series A Bonds Outstanding and shall also pay or cause to be 

paid all other sums payable hereunder by the District, then and in that case, at the election of 
the District (evidenced by a certificate of a District Representative, filed with the Paying Agent, 
signifying the intention of the District to discharge all such indebtedness and this Resolution), 
and notwithstanding that any Series A Bonds shall not have been surrendered for payment, this 
Resolution and other assets made under this Resolution and all covenants, agreements and 
other obligations of the District under this Resolution shall cease, terminate, become void and 
be completely discharged and satisfied, except only as provided in Section 9.02(b). In such 
event, upon request of the District, the Paying Agent shall cause an accounting for such period 
or periods as may be requested by the District to be prepared and filed with the District and 
shall execute and deliver to the District all such instruments as may be necessary to evidence 
such discharge and satisfaction, and the Paying Agent shall pay over, transfer, assign or deliver 
to the District all moneys or securities or other property held by it pursuant to this Resolution 
which are not required for the payment or redemption of Series A Bonds not theretofore 
surrendered for such payment or redemption.  

 
(b) Discharge of Liability on Series A Bonds. Upon the deposit, in trust, at or before 

maturity, of money or securities in the necessary amount (as provided in Section 9.02(c) to pay 
or redeem any Outstanding Series A Bond (whether upon or prior to its maturity or the 
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redemption date of such Series A Bond), provided that, if such Series A Bond is to be redeemed 
prior to maturity, notice of such redemption shall have been given as in Section 2.03 provided 
or provision satisfactory to the Paying Agent shall have been made for the giving of such notice, 
then all liability of the District in respect of such Series A Bond shall cease and be completely 
discharged, except only that thereafter the Owner thereof shall be entitled only to payment of 
the principal of and interest on such Series A Bond by the District, and the District shall remain 
liable for such payment, but only out of such money or securities deposited with the Paying 
Agent as aforesaid for such payment, provided further, however, that the provisions of Section 
9.02(d) shall apply in all events.  

 
The District may at any time surrender to the Paying Agent for cancellation by it any 

Series A Bonds previously issued and delivered, which the District may have acquired in any 
manner whatsoever, and such Series A Bonds, upon such surrender and cancellation, shall be 
deemed to be paid and retired.  

 
(c) Deposit of Money or Securities with Paying Agent. Whenever in this Resolution it is 

provided or permitted that there be deposited with or held in trust by the Paying Agent money 
or securities in the necessary amount to pay or redeem any Series A Bonds, the money or 
securities so to be deposited or held may include money or securities held by the Paying Agent 
in the funds and accounts established pursuant to this Resolution and shall be:  

 
(i) lawful money of the United States of America in an amount equal to the 

principal amount of such Series A Bonds and all unpaid interest thereon to maturity, 
except that, in the case of Series A Bonds which are to be redeemed prior to maturity 
and in respect of which notice of such redemption shall have been given as in Section 
2.03 provided or provision satisfactory to the Paying Agent shall have been made for the 
giving of such notice, the amount to be deposited or held shall be the principal amount 
or redemption price of such Series A Bonds and all unpaid interest thereon to the 
redemption date; or  

 
(ii) Federal Securities (not callable by the issuer thereof prior to maturity) the 

principal of and interest on which when due, in the opinion of a certified public 
accountant delivered to the District, will provide money sufficient to pay the principal 
or redemption price of and all unpaid interest to maturity, or to the redemption date, as 
the case may be, on the Series A Bonds to be paid or redeemed, as such principal or 
redemption price and interest become due, provided that, in the case of Series A Bonds 
which are to be redeemed prior to the maturity thereof, notice of such redemption shall 
have been given as in Section 2.03 provided or provision satisfactory to the Paying 
Agent shall have been made for the giving of such notice;  
 

provided, in each case, that the Paying Agent shall have been irrevocably instructed (by the 
terms of this Resolution or by request of the District) to apply such money to the payment of 
such principal or redemption price and interest with respect to such Series A Bonds.  

 
(d) Payment of Series A Bonds After Discharge of Resolution. Notwithstanding any 

provisions of this Resolution, any moneys held by the Paying Agent in trust for the payment of 
the principal or redemption price of, or interest on, any Series A Bonds and remaining 
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unclaimed for one year after the principal of all of the Series A Bonds has become due and 
payable (whether at maturity or upon call for redemption or by acceleration as provided in this 
Resolution), if such moneys were so held at such date, or one year after the date of deposit of 
such moneys if deposited after said date when all of the Series A Bonds became due and 
payable, shall, upon request of the District, be repaid to the District free from the trusts created 
by this Resolution, and all liability of the Paying Agent with respect to such moneys shall 
thereupon cease; provided, however, that before the repayment of such moneys to the District as 
aforesaid, the Paying Agent may (at the cost of the District) first mail to the Owners of all Series 
A Bonds which have not been paid at the addresses shown on the registration books maintained 
by the Paying Agent a notice in such form as may be deemed appropriate by the Paying Agent, 
with respect to the Series A Bonds so payable and not presented and with respect to the 
provisions relating to the repayment to the District of the moneys held for the payment thereof.  

 
Upon compliance by the District with the foregoing with respect to all Series A Bonds 

Outstanding, any funds held by the Paying Agent after payment of all fees and expenses of the 
Paying Agent, which are not required for the purposes of the preceding paragraph, shall be 
paid over to the District and any Subsidy Payments thereafter received by the District shall not 
be remitted to the Paying Agent but shall be retained by the District to be used for any purpose 
permitted and with respect to the Subsidy Payments, any purpose permitted under the Code. 

 
Section 9.03. Execution of Documents and Proof of Ownership by Series A Bondowners. 

Any request, declaration or other instrument which this Resolution may require or permit to be 
executed by Series A Bondowners may be in one or more instruments of similar tenor, and shall 
be executed by Series A Bondowners in person or by their attorneys appointed in writing.  

 
Except as otherwise herein expressly provided, the fact and date of the execution by any 

Series A Bondowner or his attorney of such request, declaration or other instrument, or of such 
writing appointing such attorney, may be proved by the certificate of any notary public or other 
officer authorized to take acknowledgments of deeds to be recorded in the state in which he 
purports to act, that the person signing such request, declaration or other instrument or writing 
acknowledged to him the execution thereof, or by an affidavit of a witness of such execution, 
duly sworn to before such notary public or other officer.  

 
Except as otherwise herein expressly provided, the ownership of registered Series A 

Bonds and the amount, maturity, number and date of holding the same shall be proved by the 
registry books.  

 
Any request, declaration or other instrument or writing of the Owner of any Series A 

Bond shall bind all future Owners of such Series A Bond in respect of anything done or suffered 
to be done by the District or the Paying Agent in good faith and in accordance therewith.  

 
Section 9.04. Waiver of Personal Liability. No boardmember, officer, agent or employee 

of the District shall be individually or personally liable for the payment of the principal of or 
interest on the Series A Bonds; but nothing herein contained shall relieve any such 
boardmember, officer, agent or employee from the performance of any official duty provided 
by law.  

 



-33- 

Section 9.05. Destruction of Canceled Series A Bonds. Whenever in this Resolution 
provision is made for the surrender to the District of any Series A Bonds which have been paid 
or canceled pursuant to the provisions of this Resolution, a certificate of destruction duly 
executed by the Paying Agent shall be deemed to be the equivalent of the surrender of such 
canceled Series A Bonds and the District shall be entitled to rely upon any statement of fact 
contained in any certificate with respect to the destruction of any such Series A Bonds therein 
referred to.  

 
Section 9.06. Partial Invalidity. If any Section, paragraph, sentence, clause or phrase of 

this Resolution shall for any reason be held illegal or unenforceable, such holding shall not 
affect the validity of the remaining portions of this Resolution. The District hereby declares that 
it would have adopted this Resolution and each and every other Section, paragraph, sentence, 
clause or phrase hereof and authorized the issue of the Series A Bonds pursuant thereto 
irrespective of the fact that any one or more Sections, paragraphs, sentences, clauses, or phrases 
of this Resolution may be held illegal, invalid or unenforceable. If, by reason of the judgment of 
any court, the District is rendered unable to perform its duties hereunder, all such duties and all 
of the rights and powers of the District hereunder shall be assumed by and vest in the District in 
trust for the benefit of the Series A Bondowners.  

 
Section 9.07. Effective Date of Resolution. This Resolution shall take effect from and after 

the date of its passage and adoption.  
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 * * * * * * *  
 

THE FOREGOING RESOLUTION is approved and adopted by the Board of Education 
of the Berkeley Unified School District this 13th day of April, 2011. 

 
 
 
 
   

President of the Board of Education 
ATTEST:  
 
 
 
   

Clerk of the Board of Education 
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EXHIBIT A 
 

FORM OF SERIES A BOND  
 
 

United States of America  
State of California  
Alameda County 

 
BERKELEY UNIFIED SCHOOL DISTRICT  

TAXABLE GENERAL OBLIGATION BONDS, ELECTION OF 2010, SERIES A (2011) 
(DIRECT PAYMENT QUALIFIED SCHOOL CONSTRUCTION BONDS) 

 
 

INTEREST RATE: MATURITY DATE: ISSUE DATE: CUSIP:  

_______% August 1, ____ ____ __, 2011 ____ 

 
 
REGISTERED OWNER: CEDE & CO. 
 
PRINCIPAL SUM: ________________________________________ DOLLARS  
  

The BERKELEY UNIFIED SCHOOL DISTRICT, a unified school district, duly organized and 
existing under and by virtue of the Constitution and laws of the State of California (the “District”), for 
value received hereby promises to pay to the Registered Owner stated above, or registered assigns (the 
“Owner”), on the Maturity Date stated above (subject to any right of prior redemption hereinafter 
provided for), the Principal Sum stated above, in lawful money of the United States of America, and to 
pay interest thereon in like lawful money from the interest payment date next preceding the date of 
authentication of this Bond (unless (i) this Bond is authenticated on an interest payment date, in which 
event it shall bear interest from such date of authentication, or (ii) this Bond is authenticated prior to an 
interest payment date and after the close of business on the fifteenth day of the month preceding such 
interest payment date, in which event it shall bear interest from such interest payment date, or (iii) this 
Series A Bond is authenticated on or prior to July 15, 2011, in which event it shall bear interest from the 
Issue Date stated above; provided however, that if at the time of authentication of this Bond, interest is in 
default on this Bond, this Bond shall bear interest from the interest payment date to which interest has 
previously been paid or made available for payment on this Bond) until payment of such Principal Sum 
in full, at the rate per annum stated above, payable on February 1 and August 1 in each year, 
commencing February 1, 2011, calculated on the basis of 360-day year comprised of twelve 30-day 
months. Principal hereof is payable at the office of U.S. Bank National Association (the “Paying Agent”), 
in San Francisco, California. Interest hereon (including the final interest payment upon maturity or earlier 
redemption) is payable by check or draft of the Paying Agent mailed by first-class mail to the Owner at 
the Owner’s address as it appears on the registration books maintained by the Paying Agent as of the 
close of business on the fifteenth day of the month next preceding such interest payment date (the 
“Record Date”), or at such other address as the Owner may have filed with the Paying Agent for that 
purpose; provided however, that payment of interest may be by wire transfer in immediately available 
funds to an account in the United States of America to any Owner of Bonds in the aggregate principal 
amount of $1,000,000 or more who shall furnish written wire instructions to the Paying Agent at least five 
(5) days before the applicable Record Date. 

 
This Bond is one of a duly authorized issue of bonds of the District designated as “Berkeley 

Unified School District (Alameda County, California) Taxable General Obligation Bonds, Election of 2010, 
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Series A (2011) (Direct Payment Qualified School Construction Bonds)” (the “Series A Bonds”), in an 
aggregate principal amount of twenty-five million dollars ($25,000,000), all of like tenor and date (except 
for such variation, if any, as may be required to designate varying numbers, maturities, interest rates or 
redemption and other provisions) and all issued pursuant to the provisions of Article 4.5 of Chapter 3 of 
Part 1, of Division 2 of Title 5 (commencing with section 53506) of the California Government Code (the 
“Act”), and pursuant to Resolution No. ____ of the District adopted April 13, 2011 (the “Resolution”), 
authorizing the issuance of the Series A Bonds. Reference is hereby made to the Resolution (copies of 
which are on file at the office of the Clerk of the Board of Education of the District) and the Act for a 
description of the terms on which the Series A Bonds are issued and the rights thereunder of the owners 
of the Series A Bonds and the rights, duties and immunities of the Paying Agent and the rights and 
obligations of the District thereunder, to all of the provisions of which Resolution the Owner of this Bond, 
by acceptance hereof, assents and agrees. 

 
This Bond is one of a series of bonds issued for the purpose of raising money for the acquisition, 

construction and rehabilitation of school facilities, and to pay all necessary legal, financial, engineering 
and contingent costs in connection therewith under authority of and pursuant to the laws of the State of 
California, and the requisite 55% vote of the electors of the District cast at a bond election held on 
November 2, 2010, upon the question of issuing Bonds in the amount of $210,000,000 (the 
“Authorization”). The Bonds represent the first issue under the Authorization. 

 
This Bond and the interest hereon and on all other Bonds and the interest thereon (to the extent 

set forth in the Resolution) are general obligations of the District and do not constitute an obligation of 
the County. The District has the power and is obligated to cause the Alameda County Treasurer-Tax 
Collector to levy ad valorem taxes for the payment of the Series A Bonds and the interest thereon upon all 
property within the District subject to taxation by the District. No part of any fund of the County is 
pledged or obligated to the payment of the Series A Bonds. 

 
The Series A Bonds are not subject to optional redemption prior to maturity. 
 
[If applicable:] The Series A Bonds maturing on August 1, 20___ (the “Term Bonds”) are also 

subject to mandatory sinking fund redemption on August 1 in the years, and in the amounts, as set forth 
in the following table, at a redemption price equal to one hundred percent (100%) of the principal amount 
thereof to be redeemed (without premium), together with interest accrued thereon to the date fixed for 
redemption; provided, however, that if some but not all of the Term Bonds have been redeemed pursuant 
to the preceding paragraph, the aggregate principal amount of Term Bonds to be redeemed under this 
paragraph shall be reduced on a pro rata basis in integral multiples of $5,000, as shall be designated 
pursuant to written notice filed by the District with the Paying Agent: 
 

Sinking Fund Principal 
Redemption Date Amount to be 

(August 1) Redeemed 
  
  
  
  

 
The Series A Bonds are subject to extraordinary optional redemption prior to their maturity at the 

option of the District, as a whole or in part, on any date prior to their maturity, upon the occurrence of an 
Extraordinary Event, at a redemption price equal to 100% of the principal amount of the outstanding 
Series A Bonds to be redeemed, without premium. 
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The term “Extraordinary Event” means a determination by the District that a material adverse 
change has occurred to 54A, 54F, 54AA or 6431 of the Code or the publication of any procedures, rules or 
guidance by the Internal Revenue Service or the Treasury Department with respect to such sections or 
any other determination by the Internal Revenue Service or the Treasury Department, which 
determination is not the result of any act or omission by the District to satisfy the requirements for the 
District to qualify to receive a direct cash subsidy payment from the Treasury Department equal to the 
lesser of (i) the amount of interest payable on the Series A Bonds on each Bond Payment Date, or (ii) the 
amount of interest which would have been payable on such Series A Bonds on such Bond Payment Date 
if such Series A Bonds bore interest at a rate equal to the applicable credit rate determined under section 
54A(b)(3) of the Code, pursuant to which such direct cash subsidy payment is reduced, deferred or 
eliminated. 

 
In the event and to the extent the District fails to expend all of the proceeds of the Series A Bonds 

within the period ending three years after the date of issue of the Series A Bonds or such later date if 
extended by the Internal Revenue Service (the “Expenditure Period”), the Series A Bonds will be subject 
to extraordinary mandatory redemption on any date which is not more than 90 days following the 
Expenditure Period, at a redemption price equal to 100% of the principal amount of the outstanding 
Series A Bonds to be redeemed, without premium. The redemption price of any Series A Bonds to be 
redeemed as described in this paragraph will be payable solely from the amounts held by the County in 
the Building Fund and the Interest and Sinking Fund at the expiration of the Expenditure Period. 

 
The Paying Agent shall give notice of the redemption of the Series A Bonds at the expense of the 

District. Such notice shall specify: (a) that the Series A Bonds or a designated portion thereof are to be 
redeemed, (b) the numbers and CUSIP numbers of the Series A Bonds to be redeemed, (c) the date of 
notice and the date of redemption, (d) the place or places where the redemption will be made, and (e) 
descriptive information regarding the Series A Bonds including the dated date, interest rate and stated 
maturity date. Such notice shall further state that on the specified date there shall become due and 
payable upon each Bond to be redeemed, the portion of the principal amount of such Bond to be 
redeemed, together with interest accrued to said date, and that from and after such date interest with 
respect thereto shall cease to accrue and be payable. 

 
If an Event of Default, as defined in the Resolution, shall occur, the principal of all Bonds may be 

declared due and payable upon the conditions, in the manner and with the effect provided in the 
Resolution, but such declaration and its consequences may be rescinded and annulled as further 
provided in the Resolution.  

 
The Series A Bonds are issuable as fully registered Bonds, without coupons, in denominations of 

$5,000 and any integral multiple thereof. Subject to the limitations and conditions and upon payment of 
the charges, if any, as provided in the Resolution. Bonds may be exchanged for a like aggregate principal 
amount of Bonds of other authorized denominations and of the same maturity.  

 
This Bond is transferable by the Owner hereof, in person or by his attorney duly authorized in 

writing, at said office of the Paying Agent in San Francisco, California, but only in the manner and subject 
to the limitations provided in the Resolution, and upon surrender and cancellation of this Bond. Upon 
registration of such transfer a new Bond or Bonds, of authorized denomination or denominations, for the 
same aggregate principal amount and of the same maturity will be issued to the transferee in exchange 
herefor.  

 
The District and the Paying Agent may treat the Owner hereof as the absolute owner hereof for 

all purposes, and the District and the Paying Agent shall not be affected by any notice to the contrary.  
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The Resolution may be amended without the consent of the Owners of the Series A Bonds to the 
extent set forth in the Resolution.  

 
It is hereby certified that all of the things, conditions and acts required to exist, to have happened 

or to have been performed precedent to and in the issuance of this Bond do exist, have happened or have 
been performed in due and regular time and manner as required by the laws of the State of California, 
and that the amount of this Bond, together with all other indebtedness of the District, does not exceed any 
limit prescribed by any laws of the State of California, and is not in excess of the amount of Bonds 
permitted to be issued under the Resolution.  

 
This Bond shall not be entitled to any benefit under the Resolution or become valid or obligatory 

for any purpose until the Certificate of Authentication hereon shall have been signed manually by the 
Paying Agent.  

 
THE SERIES A BONDS HAVE BEEN DESIGNATED BY THE DISTRICT AS “QUALIFIED TAX-

EXEMPT OBLIGATIONS” WITHIN THE MEANING OF SECTION 265(b)(3) OF THE INTERNAL 
REVENUE CODE OF 1986. 

 
Unless this certificate is presented by an authorized representative of The Depository Trust 

Company; a New York corporation (“DTC”), to the District or the Paying Agent for registration of 
transfer, exchange, or payment, and any certificate issued is registered in the name of Cede & Co. or in 
such other name as is requested by an authorized representative of DTC (and any payment is made to 
Cede & Co. or to such other entity as is requested by an authorized representative of DTC), ANY 
TRANSFER, PLEDGE, OR OTHER USE HEREOF FOR VALUE OR OTHERWISE BY OR TO ANY 
PERSON IS WRONGFUL inasmuch as the registered owner hereof, Cede & Co., has an interest herein. 

 
IN WITNESS WHEREOF, the Berkeley Unified School District has caused this Bond to be 

executed in its name and on its behalf with the facsimile signatures of the President of its Board of 
Education and the Clerk of the Board of Education, all as of the Issue Date stated above.  

 
BERKELEY UNIFIED SCHOOL DISTRICT 
 
 
 
By   

President of the Board of Education 
 
 

ATTEST:  
 
 
 
   

Clerk of the Board of Education 
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CERTIFICATE OF AUTHENTICATION  
 
This is one of the Series A Bonds described in the within-mentioned Resolution.  
 
 Authentication Date:  

U.S. BANK NATIONAL ASSOCIATION, as 
Paying Agent 
 
 
By    

Authorized Signatory  



Exhibit A 
Page 6 

ASSIGNMENT 
 
 
For value received, the undersigned do(es) hereby sell, assign and transfer unto  

  
  
  

(Name, Address and Tax Identification or Social Security Number of Assignee) 

  
  
  
the within Bond and do(es) hereby irrevocably constitute(s) and appoint(s) 

  
  
attorney, to transfer the same on the registration books of the Paying Agent with full power of 
substitution in the premises. 

 
Dated: _______________ 
 
Signature Guaranteed: 
 

 

____________________________________ ____________________________________ 
Notice: Signature(s) must be guaranteed by a qualified 
guarantor institution. 

Notice: The signature on this assignment must 
correspond with the name(s) as written on the face of 
the within Bond in every particular without alteration or 
enlargement or any change whatsoever.” 



Exhibit B 
Page 1 

EXHIBIT B 
 

FORM OF NOTICE OF SALE 
 
 

$25,000,000 
BERKELEY UNIFIED SCHOOL DISTRICT 

(Alameda County, California) 
Taxable General Obligation Bonds, Election of 2010, Series A (2011) 

(Direct Payment Qualified School Construction Bonds) 
 

 
NOTICE IS HEREBY GIVEN that electronic or faxed bids for the purchase of $25,000,000 aggregate 

principal amount of Berkeley Unified School District (Alameda County, California) Taxable General 
Obligation Bonds, Election of 2010, Series A (2011) (Direct Payment Qualified School Construction Bonds) 
(the “Series A Bonds”), will be received by the Berkeley Unified School District (the “District”) at the time 
and in the form below specified: 

 
TIME: Thursday, May 12, 2011, at 9:30 A.M. (Pacific Time). 
 
SUBMISSION OF BIDS: Bids may be submitted (for receipt not later than the time set forth 

above) either (a) electronically through the I-Deal LLC BiDCOMP/PARITY© system or (b) by fax. See 
“FORM OF BID” herein.  

 
Bidders should be aware that the par amount of the Series A Bonds may be reduced if the 

refunding of certain maturities of the District’s outstanding bonds do not meet its minimum savings 
goals. See “ADJUSTMENT OF PRINCIPAL AMOUNTS AND OF MATURITIES” BELOW. 

 
ISSUE; BOOK ENTRY: $25,000,000 consisting of fully registered bonds, without coupons. The 

Series A Bonds will be dated as of their date of delivery, expected to be June 1, 2011, and will be issued in 
minimum denominations of $5,000. The Series A Bonds will be issued in a book entry only system with 
no physical distribution of the Series A Bonds made to the public. The Depository Trust Company, New 
York, New York (“DTC”), will act as depository for the Series A Bonds which will be immobilized in its 
custody. The Series A Bonds will be registered in the name of Cede & Co., as nominee for DTC, on behalf 
of the participants in the DTC system and the subsequent beneficial owners of the Series A Bonds. 

 
MATURITIES: The Series A Bonds will mature, or be subject to mandatory sinking fund 

redemption, on the dates, on the dates and in the amounts, as set forth in the following table. Each bidder 
is required to specify in its bid whether, for any particular year, the Series A Bonds will mature or, alternately, be 
subject to mandatory sinking fund redemption in such year: 
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Maturity Principal Maturity Principal 
Date Amount Date Amount 

    
    
    
    
    
    
    
    
    

 
ADJUSTMENT OF PRINCIPAL AMOUNTS AND OF MATURITIES: The maturity amounts 

set forth above for the Series A Bonds may be adjusted either upward or downward in order to achieve 
approximately equal annual savings after award of the Series A Bonds has been made to the successful 
bidder. The successful bidder will be notified of the actual principal amounts and maturity schedule 
relating to the Series A Bonds within 6 hours after the expiration of the time prescribed for the receipt of 
proposals. Any increase or decrease will be in $5,000 increments of principal amounts. In the event of any 
such adjustment, no re-bidding or recalculation of the bids submitted will be required or permitted and 
no successful bid may be withdrawn. The successful bidder will not be permitted to change the interest 
rates in its bid. 

 
INTEREST: The Series A Bonds shall bear interest, calculated on a 30/360 day basis, at a rate or 

rates to be fixed upon the sale thereof but not to exceed 12% per annum, payable semiannually on each 
February 1 and August 1, commencing August 1, 2011. 

 
PAYMENT: Principal of the Series A Bonds will be payable upon surrender at U.S. Bank 

National Association, San Francisco, California (the “Paying Agent”). Interest on the Series A Bonds will 
be payable by check or draft mailed by first class mail to the owner at the address listed on the 
registration books maintained by the Paying Agent for such purpose. 

 
REGISTRATION: The Series A Bonds will be issued as fully registered bonds as to both 

principal and interest. The Series A Bonds will be issued in the book-entry system of The Depository 
Trust Company of New York (“DTC”), and the ownership of the Bonds will be registered to the nominee 
of DTC. 

 
OPTIONAL REDEMPTION: The Series A Bonds are not subject to optional redemption prior to 

their respective stated maturities. 
 
SINKING FUND REDEMPTION: Any bidder may, at its option, specify that one or more 

maturities of the Series A Bonds will consist of term Series A Bonds which are subject to mandatory 
sinking fund redemption in consecutive years immediately preceding the maturity thereof, as designated 
in the bid of such bidder. In the event that the bid of the successful bidder specifies that any maturity of 
Series A Bonds will be term Series A Bonds, such term Series A Bonds will be subject to mandatory 
sinking fund redemption on August 1 in each year so designated in the bid, in the respective amounts for 
such years as set forth above under the heading “MATURITIES,” at a redemption price equal to the 
principal amount thereof to be redeemed together with accrued interest thereon to the redemption date, 
without premium. 

 
EXTRAORDINARY OPTIONAL REDEMPTION: The Series A Bonds are subject to 

extraordinary optional redemption prior to their maturity at the option of the District, as a whole or in 
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part, on any date prior to their maturity, upon the occurrence of an Extraordinary Event, at a redemption 
price equal to the greatest of (i) 100% of the principal amount of the Series A Bonds to be redeemed; (ii) 
the initial offering price of the Series A Bonds to be redeemed, as shown on the cover page of the Official 
Statement; or (iii) the sum of the present values of the remaining scheduled payments of principal of and 
interest on the Series A Bonds to be redeemed, not including any portion of those payments of interest 
accrued and unpaid as of the date on which the Series A Bonds are to be redeemed, discounted to the 
date on which the Series A Bonds are to be redeemed on a semi-annual basis, assuming a 360-day year 
consisting of twelve 30-day months, at a discount rate equal to the Comparable Treasury Yield, plus 100 
basis points; plus, in each case, accrued interest on the Series A Bonds to be redeemed to the redemption 
date. 

 
The term “Extraordinary Event” means a determination by the District that a material adverse 

change has occurred to 54A, 54F, 54AA or 6431 of the Code or the publication of any procedures, rules or 
guidance by the Internal Revenue Service or the Treasury Department with respect to such sections or 
any other determination by the Internal Revenue Service or the Treasury Department, which 
determination is not the result of any act or omission by the District to satisfy the requirements for the 
District to qualify to receive a direct cash subsidy payment from the Treasury Department equal to the 
lesser of (i) the amount of interest payable on the Series A Bonds on each Bond Payment Date, or (ii) the 
amount of interest which would have been payable on such Series A Bonds on such Bond Payment Date 
if such Series A Bonds bore interest at a rate equal to the applicable credit rate determined under section 
54A(b)(3) of the Code, pursuant to which such direct cash subsidy payment is reduced, deferred or 
eliminated. 

 
The term “Independent Banking Institution” means an investment banking institution of national 

standing which is a primary United States government securities dealer in the United States designated 
by the District (which may be the Original Purchaser). If the District fails to appoint an Independent 
Banking Institution at least 45 days prior to the date fixed for redemption, or if the Independent Banking 
Institution appointed by the District is unwilling or unable to determine the Comparable Treasury Yield, 
the Comparable Treasury Yield shall be determined by an Independent Banking Institution designated by 
the Paying Agent. 

 
The term “Original Purchaser” means the original purchaser of the Series A Bonds. 
 
The term “Reference Treasury Dealer” means a primary United States Government securities 

dealer in the United States appointed by the District and reasonably acceptable to the Independent 
Banking Institution (which may be the Original Purchaser). If the District fails to select the Reference 
Treasury Dealers within a reasonable period of time, the Paying Agent will select the Reference Treasury 
Dealers in consultation with the District. 

 
EXTRAORDINARY MANDATORY REDEMPTION: In the event and to the extent the District 

fails to expend all of the proceeds of the Series A Bonds within the period ending three years after the 
date of issue of the Series A Bonds or such later date if extended by the Internal Revenue Service (the 
“Expenditure Period”), the Series A Bonds will be subject to extraordinary mandatory redemption on any 
date which is not more than 90 days following the Expenditure Period, at a redemption price equal to 
100% of the principal amount of the outstanding Series A Bonds to be redeemed, without premium. The 
redemption price of any Series A Bonds to be redeemed as described in this paragraph will be payable 
solely from the amounts held by he County in the Building Fund and the Debt Service Fund for the Series 
A Bonds at the expiration of the Expenditure Period. 

 
PURPOSE: The Series A Bonds are to be issued by the District and are authorized pursuant to the 

provisions of Article 4.5 of Chapter 3 of Part 1, of Division 2 of Title 5 (commencing with section 53506) of 
the California Government Code, and the provisions of a resolution of the Board of Education of the 
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District (the “Board”) to (a) construct new classrooms for growth, complete seismic upgrades, construct 
science labs, upgrade computers and education technology, renovate playgrounds, replace restrooms, 
cafeterias, roofs, heating and fire safety systems, remove hazardous materials and improve energy 
efficiency, and (b) pay all necessary legal, financial, engineering and contingent costs in connection 
therewith. 

 
SECURITY: The Series A Bonds are general obligations of the District. The County Board has the 

power and is obligated to levy ad valorem taxes for the payment of the Series A Bonds and the interest 
thereon without limitation as to rate or amount upon all property within the District subject to taxation 
(except for certain classes of personal property). 

 
 

TERMS OF SALE 
 
INTEREST RATE: No rate of interest may be bid which exceeds 12% per annum. Each rate bid 

must be a multiple of one-twentieth of one percent (1/20%) or one-eighth of one percent (1/8%). No 
Series A Bond shall bear more than one interest rate, and all Series A Bonds of the same maturity shall 
bear the same rate. Each Series A Bond must bear interest at the rate specified in the bid from its date to 
its fixed maturity date. The rate on any maturity or group of maturities shall not be more than 4% higher 
than the interest rate on any other maturity or group of maturities.  

 
FORM OF BID; MAXIMUM DISCOUNT: All bids must be for not less than all of the Series A 

Bonds hereby offered for sale and for not less than 98.5% of the aggregate par amount thereof. The 
amount of any discount specified in any bid shall not exceed 1.5% of the aggregate principal amount of 
the Series A Bonds. 

 
Electronic Bids. To the extent any instructions or directions set forth in BiDCOMP/PARITY© 

conflict with this Official Notice of Sale, the terms of this Official Notice of Sale shall KNN Public Finance 
(the “Financial Advisor”) Advisor at (510) 208-8202 or BiDCOMP/PARITY© at (212) 404-8102. 

 
Fax Bids. Fax bids or must be faxed to the District, in care of the Financial Advisor, to (510) 208-

8282. 
 
THE DISTRICT RETAINS ABSOLUTE DISCRETION TO DETERMINE WHETHER ANY BID IS 

TIMELY, LEGIBLE AND COMPLETE. NONE OF THE DISTRICT, THE FINANCIAL ADVISOR, OR 
QUINT & THIMMIG LLP (“BOND COUNSEL”) TAKES ANY RESPONSIBILITY FOR INFORMING 
ANY BIDDER PRIOR TO THE TIME FOR RECEIVING BIDS THAT ITS BID IS INCOMPLETE, 
ILLEGIBLE OR NOT RECEIVED. 

 
EACH BIDDER SUBMITTING AN ELECTRONIC BID UNDERSTANDS AND AGREES BY 

DOING SO THAT IT IS SOLELY RESPONSIBLE FOR ALL ARRANGEMENTS WITH 
BiDCOMP/PARITY© AND THAT BiDCOMP/PARITY© IS NOT ACTING AS AN AGENT OF THE 
DISTRICT. INSTRUCTIONS AND FORMS FOR SUBMITTING ELECTRONIC BIDS MUST BE 
OBTAINED FROM BiDCOMP/PARITY© AND THE DISTRICT ASSUMES NO RESPONSIBILITY FOR 
ENSURING OR VERIFYING BIDDER COMPLIANCE WITH THE PROCEDURES OF 
BiDCOMP/PARITY©. THE DISTRICT SHALL ASSUME THAT ANY BID RECEIVED THROUGH 
BiDCOMP/PARITY© HAS BEEN MADE BY A DULY AUTHORIZED AGENT OF THE BIDDER. 

 
THE DISTRICT WILL MAKE ITS BEST EFFORTS TO ACCOMMODATE ELECTRONIC BIDS; 

HOWEVER THE DISTRICT, THE FINANCIAL ADVISOR AND BOND COUNSEL ASSUME NO 
RESPONSIBILITY FOR ANY ERROR CONTAINED IN ANY BID SUBMITTED ELECTRONICALLY, OR 
FOR FAILURE OF ANY BID TO BE TRANSMITTED, RECEIVED OR ACCEPTED AT THE OFFICIAL 
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TIME FOR RECEIPT OF BIDS. THE OFFICIAL TIME FOR RECEIPT OF BIDS WILL BE DETERMINED 
BY THE DISTRICT AND THE DISTRICT SHALL NOT BE REQUIRED TO ACCEPT THE TIME KEPT BY 
BiDCOMP/PARITY© AS THE OFFICIAL TIME.  

 
THERE IS NO GUARANTEE THAT THE FINANCIAL ADVISOR’S FAX MACHINE WILL BE 

AVAILABLE TO RECEIVE BIDS PRIOR TO OR AT 9:30 A.M. PACIFIC TIME ON THE DATE LISTED 
ABOVE. FAX BIDS ARE AT THE RISK OF THE BIDDER. Each fax bid must be in accordance with the 
terms and conditions set forth herein, and must be submitted on, or in substantial accordance with, the 
Bid Form attached hereto. 

 
BEST BID: The Series A Bonds will be awarded to the responsible bidder or bidders offering to 

purchase the Series A Bonds at the lowest true interest cost to the District. The true interest cost of each bid 
will be determined on the basis of the present value of the aggregate future semiannual payments 
resulting from the interest rates specified by the bidder. The present value will be calculated to the dated 
date of the Series A Bonds (assumed to be June 1, 2011) and will be based on the proposed bid amount 
(par value less any discount or plus any premium). For the purpose of making such determination, it 
shall be assumed that any Series A Bond designated as term bonds by the bidder shall be deemed to be 
payable on the dates and in the amounts as shown under the section entitled “MATURITIES” herein. 
Each bidder is requested, but not required, to state in his bid the percentage true interest cost to the 
District, which shall be considered as informative only and shall not be binding on either the bidder or 
the District. The determination of the best bid by the District’s financial advisor shall be binding and 
conclusive on all bidders.  

 
RIGHT OF CANCELLATION OF SALE BY DISTRICT: The District reserves the right, in its 

sole discretion, at any time to cancel the public sale of the Series A Bonds. In such event, the District shall 
cause notice of cancellation of this invitation for bids and the public sale of the Series A Bonds to be 
communicated through the Bond Buyer Wire as promptly as practicable. However, no failure to publish 
such notice or any defect or omission therein shall affect the cancellation of the public sale of the Series A 
Bonds. 

 
RIGHT TO MODIFY OR AMEND: The District reserves the right, in its sole discretion, to 

modify or amend this official Notice of Sale including, but not limited to, the right to adjust and change 
the principal amount and principal amortization schedule of the Series A Bonds being offered, however, 
such modifications or amendments shall be made not later than 9:30 A.M., California time, on the 
business day prior to the bid opening and communicated through the Bond Buyer Wire. 

 
RIGHT OF POSTPONEMENT BY DISTRICT: The District reserves the right, in its sole 

discretion, to postpone, from time to time, the date established for the receipt of bids. Any such 
postponement will be communicated through the Bond Buyer Wire not later than 9:30 A.M., California 
time, on the business day prior to any announced date for receipt of bids. If any date is postponed, any 
alternative sale date will be announced through the Bond Buyer Wire at least 24 hours prior to such 
alternative sale date. On any such alternative sale date, any bidder may submit a bid for the purchase of 
the Series A Bonds in conformity in all respects with the provisions of this Official Notice of Sale, except 
for the date of sale and except for the changes announced by through the Bond Buyer Wire at the time the 
sale date and time are announced. 

 
RIGHT OF REJECTION: The District reserves the right, in its sole discretion, to reject any and all 

bids and to waive any irregularity or informality in any bid except that no bids will be accepted later than 
9:30 A.M. on the date set for receipt of bids. 

 
PROMPT AWARD: Pursuant to authority granted by the Board, the Superintendent, or the 

Superintendent’s designee, will take action awarding the Series A Bonds or rejecting all bids not later 
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than twenty-six (26) hours after the expiration of the time herein prescribed for the receipt of proposals; 
provided, that the award may be made after the expiration of the specified time if the bidder shall not 
have given to said Board notice in writing of the withdrawal of such proposal. 

 
PLACE OF DELIVERY; CANCELLATION FOR LATE DELIVERY: It is expected that said 

Series A Bonds will be delivered to DTC for the account of the successful bidder within twenty (20) days 
from the date of sale thereof. The successful bidder shall have the right, at his option, to cancel its 
obligation to purchase the Series A Bonds if the Series A Bonds are not tendered for delivery within sixty 
(60) days from the date of the sale thereof, and in such event the successful bidder shall be entitled to the 
return of the deposit accompanying his bid. 

 
GOOD FAITH DEPOSIT: A good faith deposit (“Deposit”) in the form of a certified or cashier’s 

check or a wire transfer, in the amount of $_________ payable to the order of the U.S. Bank National 
Association, as paying agent, must be remitted by the winning bidder within 48 hours after the 
acceptance of its bid. The Deposit shall be cashed by the Paying Agent on behalf of the District and shall 
then be applied toward the purchase price of the Series A Bonds. If after the award of the Series A Bonds 
the successful bidder or bidders fail to complete their purchase on the terms stated in their bid, the 
Deposit will be retained by the District. No interest on the Deposit will accrue to any bidder. 

 
CHANGE IN TAX EXEMPT STATUS: At any time before the Series A Bonds are tendered for 

delivery, the successful bidder may disaffirm and withdraw his proposal if the interest received by 
private holders from Series A Bonds of the same type and character shall be declared to be taxable income 
under present federal income tax laws, either by a ruling of the Internal Revenue Service or by a decision 
of any federal court, or shall be declared taxable, or be requited to be taken into account in computing 
federal income taxes (except alternative minimum taxes and environmental taxes payable by 
corporations) by any federal income tax law enacted subsequent to the date of this notice. 

 
CLOSING PAPERS; BOND PRINTING: Each proposal will be understood to be conditioned 

upon the District furnishing to the purchaser, without charge, concurrently with payment for and 
delivery of the Series A Bonds, the following closing papers, each dated the date of delivery: 

 
(a) The opinion of Quint & Thimmig LLP, San Francisco, California, Bond Counsel, approving the 

validity of the Series A Bonds and stating that, subject to the District’s compliance with certain covenants, 
interest on the Series A Bonds is exempt from personal income taxes of the State of California under 
present state income tax laws. Other tax consequences to holders of the Series A Bonds, if any, are not 
addressed in the opinion. 

 
(b) A certificate of the District certifying that on the basis of the facts, estimates and circumstances 

in existence on the date of issue, it is not expected that the proceeds of the Series A Bonds will be used in 
a manner that would cause the Series A Bonds to be arbitrage bonds; 

 
(c) A certificate of the District, signed by officers and representatives of the District, certifying 

that the officers and representatives have signed the Series A Bonds whether by facsimile or manual 
signature, and that they were respectively duly authorized to execute the same; 

 
(d) The receipt of the District evidencing the receipt of the purchase price of the Series A Bonds; 
 
(e) A certificate of the District, certifying that there is no known litigation threatened or pending 

affecting the validity of the Series A Bonds; and 
 
(f) A certificate of the District, signed by an officer of the District, acting in his official capacity, to 

the effect that at the time of the sale of the Series A Bonds, and at all times subsequent thereto up to and 
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including the time of the delivery of the Series A Bonds, the Official Statement relating to the Series A 
Bonds did not contain any untrue statement of a material fact or omit to state a material fact necessary to 
make the statements therein, in light of the circumstances under which they were made, not misleading. 

 
CUSIP NUMBERS: It is anticipated that CUSIP numbers will be printed on the Series A Bonds, 

but neither the failure to print such numbers on any Series A Bond nor error with respect thereto shall 
constitute cause for a failure or refusal by the purchaser thereof to accept delivery of and pay for the 
Series A Bonds in accordance with the terms of the purchase contract. All expenses of printing CUSIP 
numbers on the Series A Bonds and the CUSIP Service Bureau charge for the assignment of said numbers 
shall be paid by the successful bidder. 

 
CALIFORNIA DEBT AND INVESTMENT ADVISORY COMMISSION: The successful bidder 

will be required, pursuant to State law, to pay any fees to the California Debt and Investment Advisory 
Commission when due. 

 
DTC FEES: All fees due DTC with respect to the Series A Bonds shall be paid by the successful 

bidder or bidders. 
 
OFFICIAL STATEMENT: The District has caused to be prepared a Preliminary Official 

Statement describing the Series A Bonds in a form deemed final by the District within the meaning of 
Rule 15c2-12 of the Securities and Exchange Commission under the Securities Exchange Act of 1934, as 
amended, except for certain information which is permitted under said Rule 15c2-12 to be omitted from 
the Preliminary Official Statement. A copy of the Preliminary Official Statement will be furnished upon 
request to KNN Public Finance, 1333 Broadway, Suite 1000, Oakland, CA 94612, telephone (510) 839-8200. 
The District will furnish to the successful bidder within seven business days following the date of award, 
at no charge, not in excess of _______ (___) copies of the Official Statement for use in connection with any 
resale of the Series A Bonds. 

 
DISCLOSURE CERTIFICATE: The District will deliver to the purchaser of the Series A Bonds a 

certificate of an official of the District, dated the date of Series A Bond delivery, stating that as of the date 
thereof, to the best of the knowledge and belief of said official, the Official Statement does not contain an 
untrue statement of a material fact or omit to state any material fact necessary in order to make the 
statements made therein, in the light of the circumstances under which they were made, not misleading, 
and further certifying that the signatory knows of no material adverse change in the condition of the 
District which would make it unreasonable for the purchaser of the Series A Bonds to rely upon the 
Official Statement in connection with the resale of the Series A Bonds. 

 
CONTINUING DISCLOSURE: In order to assist bidders in complying with S.E.C. Rule 15c2-

12(b)(5), the District will undertake, pursuant to the resolution authorizing issuance of the Series A Bonds 
and a Continuing Disclosure Certificate, to provide annual reports and notices of certain events. A 
description of this undertaking is set forth in the preliminary Official Statement and will also be set forth 
in the final Official Statement. 

 
Dated: April __, 2011 
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BID FORM PAGE 1 OF 2 
 

PROPOSAL FOR THE PURCHASE OF 
$25,000,000 

BERKELEY UNIFIED SCHOOL DISTRICT 
(Alameda County, California) 

Taxable General Obligation Bonds, Election of 2010, Series A (2011) 
(Direct Payment Qualified School Construction Bonds) 

 
Sent Via Fax to (510) 208-8282 

Thursday, May 12, 2011 
By 9:30 A.M., Pacific Time 

 
Woodland Joint Unified School District 
c/o KNN Public Finance 
1333 Broadway, Suite 1000  
Oakland, CA 94612  
(510) 208-8202 
(510) 208-8282 (Fax) 
 

Subject to and in accordance with the provisions of the official notice of sale pertaining to this 
issue, all of which terms and conditions are made a part hereof as fully as though set forth in this 
proposal, we offer to purchase all, but not less than all, of the $25,000,000 aggregate principal amount of 
Berkeley Unified School District (Alameda County, California) Taxable General Obligation Bonds, 
Election of 2010, Series A (2011) (Direct Payment Qualified School Construction Bonds) (the “Series A 
Bonds”),  for the dollar price and at the interest rates specified on Page 2 attached hereto. 

 
Furthermore, we have received and reviewed the Preliminary Official Statement dated April 21, 

2011, and have determined that we can comply with the requirements of the SEC Rule 15c2-12.  
 
Municipal Bond Insurance (please check one of the following): 
 
_____ Our offer to purchase the Series A Bonds considers the issuance of a municipal bond 
insurance policy (provided at our expense) to be issued by _________________________________. 
 
_____ Our offer to purchase the Series A Bonds does not consider the issuance of a municipal 
bond insurance policy. 
 
Informational only: Our estimate of the True Interest Cost percentage (TIC%) of our bid, 

calculated from the dated date of June 1, 2011, and carried to six (6) decimal places, is __________%, and 
the net interest cost (total dollar amount of interest over the term of the Series A Bonds plus the amount 
of any discount, or, minus the amount of any premium) of our bid is $___________________. 

 
Respectfully submitted, 

 
___________________________________________________________________ 

Firm(s) Submitting Proposal 
 

By (name/title): __________________________ / (signature): __________________________ 
 

Address: ___________________________________________________________________ 
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Fax: ______________________________ / Phone: ______________________________ 



Exhibit B 
Page 10 

BID FORM PAGE 2 OF 2 
 

PROPOSAL FOR THE PURCHASE OF 
$25,000,000 

BERKELEY UNIFIED SCHOOL DISTRICT 
(Alameda County, California) 

Taxable General Obligation Bonds, Election of 2010, Series A (2011) 
(Direct Payment Qualified School Construction Bonds) 

 
 

   

Par Amount of Series A Bonds:  $25,000,000 

Premium, if any, Stated in Dollar Terms: + $______________________ 

Discount, if any, Stated in Dollar Terms - $______________________ 

Total Purchase Price Stated in Dollar Terms: = $______________________ 

   

 
 

 
Maturity Principal  Maturity Principal  
Date Amount Interest Rate Date Amount Interest rate 

  ___________%   ___________% 

  ___________%   ___________% 

  ___________%   ___________% 

  ___________%   ___________% 

  ___________%   ___________% 

  ___________%   ___________% 

  ___________%   ___________% 

  ___________%   ___________% 

  ___________%    

 
Serial Bonds and/or Term Bonds: Bidders are permitted to designate on this bid form which 

maturities of Series A Bonds shown in the table above will be issued as serial bonds and which will be 
issued as term bonds. The principal amount of any mandatory sinking fund redemption in each year will 
be equal to the principal amount shown in the table above to mature in such year. 
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Adjustment of Principal Amounts: The amounts set forth above as the Principal Amounts for the 
Series A Bonds reflect certain estimates of the District as to the likely interest rates of the Purchaser. 
Following the determination of the successful bidder, the Principal Amounts of all maturities of the Series 
A Bonds may be adjusted either upward or downward, in increments of $5,000. 
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EXHIBIT C 
 

FORM OF NOTICE OF INTENTION 
 
 

$25,000,000 
BERKELEY UNIFIED SCHOOL DISTRICT 

(Alameda County, California) 
Taxable General Obligation Bonds, Election of 2010, Series A (2011) 

(Direct Payment Qualified School Construction Bonds) 
 
 
NOTICE IS HEREBY GIVEN, pursuant to section 53692 of the California Government Code, that 

the Berkeley Unified School District (the “District”) invites bids for the purchase of $25,000,000 aggregate 
principal amount of Berkeley Unified School District (Alameda County, California) Taxable General 
Obligation Bonds, Election of 2010, Series A (2011) (Direct Payment Qualified School Construction Bonds) 
(the “Series A Bonds”). Bids will be received on 

 
THURSDAY, MAY 12, 2011 

 
at 9:30 A.M., at the office of KNN Public Finance, 1333 Broadway, Suite 1000, Oakland, California, and the 
sale will be awarded by the District within 26 hours after the expiration of the time prescribed for the 
receipt of bids. The sale of the Bonds will be conducted upon the terms and conditions set forth in the 
Official Notice of Sale for the Bonds. Such Official Notice of Sale and the Preliminary Official Statement 
describing the Bonds will be distributed to prospective bidders by the financial advisor to the District, 
KNN Public Finance, 1333 Broadway, Suite 1000, Oakland, CA 94612, telephone (510) 839-8200. Bids will 
be entertained only from bidders to whom such Official Notice of Sale and Preliminary Official Statement 
have been distributed. 
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EXHIBIT D 
 

FORM OF PAYING AGENT/BOND 
REGISTRAR/COSTS OF ISSUANCE AGREEMENT 

 
 

THIS PAYING AGENT/BOND REGISTRAR/COSTS OF ISSUANCE AGREEMENT (this 
“Agreement”), is entered into as of June 1, 2011, by and between the BERKELEY UNIFIED SCHOOL 
DISTRICT (the “District”), and U.S. BANK NATIONAL ASSOCIATION (the “Bank”), relating to the 
$25,000,000 Berkeley Unified School District (Alameda County, California) Taxable General Obligation 
Bonds, Election of 2010, Series A (2011) (Direct Payment Qualified School Construction Bonds) (the 
“Bonds”). The District hereby appoints the Bank to act as Paying Agent, Transfer Agent and Bond 
Registrar for the Bonds and as Custodian and Disbursing Agent for the payment of costs of issuance 
relating to the Bonds. 

 
RECITALS 

 
WHEREAS the District has duly authorized and provided for the issuance of the Bonds as fully 

registered bonds without coupons; 
 
WHEREAS the District will ensure all things necessary to make the Bonds the valid obligations of 

the District, in accordance with their terms, will be done upon the issuance and delivery thereof; 
 
WHEREAS the District and the Bank wish to provide the terms under which Bank will act as 

Paying Agent to pay the principal, redemption premium (if any) and interest on the Bonds, in accordance 
with the terms thereof, and under which the Bank will act as Registrar for the Bonds; 

 
WHEREAS the District and the Bank also wish to provide the terms under which Bank will act as 

Custodian and Disbursing Agent for the payment of costs of issuance relating to the Bonds; 
 
WHEREAS the Bank has agreed to serve in such capacities for and on behalf of the District and 

has full power and authority to perform and serve as Paying Agent, Transfer Agent and Bond Registrar 
for the Bonds and as Custodian and Disbursing Agent for the payment of costs of issuance relating to the 
Bonds; 

 
WHEREAS the District has duly authorized the execution and delivery of this Agreement; and all 

things necessary to make this Agreement a valid agreement have been done. 
 
NOW, THEREFORE, it is mutually agreed as follows: 
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ARTICLE ONE 
 

DEFINITIONS 
 

Section 1.01. Definitions. 
 
For all purposes of this Agreement except as otherwise expressly provided or unless the context 

otherwise requires:  
 
“Bank” means U.S. Bank National Association, a national banking association organized and 

existing under the laws of the United States of America. 
 
“Bond Register” means the book or books of registration kept by the Bank in which are maintained 

the names and addresses and principal amounts registered to each Registered Owner. 
 
“Bond Resolution” means the resolution of the District pursuant to which the Bonds were issued. 
 
“Bond” or “Bonds” means any one or all of the $25,000,000 Berkeley Unified School District 

(Alameda County, California) Taxable General Obligation Bonds, Election of 2010, Series A (2011) (Direct 
Payment Qualified School Construction Bonds). 

 
“Custodian and Disbursing Agent” means the Bank when it is performing the function of custodian 

and disbursing agent for the payment of costs of issuance relating to the Bonds. 
 
“District” means Berkeley Unified School District. 
 
“District Request” means a written request signed in the name of the District and delivered to the 

Bank. 
 
“Fiscal Year” means the fiscal year of the District ending on June 30 of each year. 
 
“Paying Agent” means the Bank when it is performing the function of paying agent for the Bonds. 
 
“Person” means any individual, corporation, partnership, joint venture, association, joint stock 

company, trust, unincorporated organization or government or any agency or political subdivision of a 
government or any entity whatsoever. 

 
“Registered Owner” means a Person in whose name a Bond is registered in the Bond Register. 

 
“Registrar” means the Bank when it is performing the function of registrar for the Bonds. 
 
“Stated Maturity” when used with respect to any Bond means the date specified in the Bond 

Resolution as the date on which the principal of such Bond is due and payable. 
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ARTICLE TWO 
 

APPOINTMENT OF BANK AS PAYING AGENT, TRANSFER AGENT, BOND REGISTRAR AND 
CUSTODIAN AND DISBURSING AGENT 

 
Section 2.01. Appointment and Acceptance. The District hereby appoints the Bank to act as 

Paying Agent and Transfer Agent with respect to the Bonds, to pay to the Registered Owners in 
accordance with the terms and provisions of this Agreement and the Bond Resolution, the principal of, 
redemption premium (if any), and interest on all or any of the Bonds. 
 

The District hereby appoints the Bank as Registrar with respect to the Bonds. As Registrar, the 
Bank shall keep and maintain for and on behalf of the District, books and records as to the ownership of 
the Bonds and with respect to the transfer and exchange thereof as provided herein and in the Bond 
Resolution. 

 
The District hereby appoints the Bank as Custodian and Disbursing Agent. 
 
The Bank hereby accepts its appointment, and agrees to act as Paying Agent, Transfer Agent, 

Bond Registrar and Custodian and Disbursing Agent. 
 
Section 2.02. Compensation. As compensation for the Bank’s services as Paying Agent and 

Bond Registrar, the District hereby agrees to pay the Bank the fees and amounts set forth in a separate 
agreement between the District and the Bank. 

 
In addition, the District agrees to reimburse the Bank, upon its request, for all reasonable and 

necessary out-of-pocket expenses, disbursements, and advances, including without limitation the 
reasonable fees, expenses, and disbursements of its agents and attorneys, made or incurred by the Bank 
in connection with entering into and performing under this Agreement and in connection with 
investigating and defending itself against any claim or liability in connection with its performance 
hereunder. 

 
 

ARTICLE THREE 
 

PAYING AGENT 
 

Section 3.01. Duties of Paying Agent. As Paying Agent, the Bank, provided sufficient collected 
funds have been provided to it for such purpose by or on behalf of the District, shall pay on behalf of the 
District the principal of, and interest on each Bond in accordance with the provisions of the Bond 
Resolution. 

 
Section 3.02. Payment Dates. The District hereby instructs the Bank to pay the principal of, 

redemption premium (if any) and interest on the Bonds on the dates specified in the Bond Resolution. 
 

 
ARTICLE FOUR 

 
REGISTRAR 

 
Section 4.01. Initial Delivery of Bonds. The Bonds will be initially registered and delivered to 

the purchaser designated by the District as one Bond for each maturity. If such purchaser delivers a 
written request to the Bank not later than five business days prior to the date of initial delivery, the Bank 
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will, on the date of initial delivery, deliver Bonds of authorized denominations, registered in accordance 
with the instructions in such written request. 

 
Section 4.02. Duties of Registrar. The Bank shall provide for the proper registration of transfer, 

exchange and replacement of the Bonds. Every Bond surrendered for transfer or exchange shall be duly 
endorsed or be accompanied by a written instrument of transfer, the signature on which has been 
guaranteed by an eligible guarantor institution, in form acceptable to the Bank, duly executed by the 
Registered Owner thereof or his attorney duly authorized in writing. The Registrar may request any 
supporting documentation it deems necessary or appropriate to effect a re-registration. 
 

Section 4.03. Unauthenticated Bonds. The District shall provide to the Bank on a continuing 
basis, an adequate inventory of unauthenticated Bonds to facilitate transfers. The Bank agrees that it will 
maintain such unauthenticated Bonds in safekeeping. 

 
Section 4.04. Form of Bond Register. The Bank as Registrar will maintain its records as Bond 

Registrar in accordance with the Bank’s general practices and procedures in effect from time to time. 
 
Section 4.05. Reports. The District may request the information in the Bond Register at any 

time the Bank is customarily open for business, provided that reasonable time is allowed the Bank to 
provide an up-to-date listing and to convert the information into written form. 
 

The Bank will not release or disclose the content of the Bond Register to any person other than to 
the District at its written request, except upon receipt of a subpoena or court order or as may otherwise be 
required by law. Upon receipt of a subpoena or court order the Bank will notify the District. 

 
Section 4.06. Cancelled Bonds. All Bonds surrendered for payment, redemption, transfer, 

exchange, or replacement, if surrendered to the Bank, shall be promptly cancelled by it and, if 
surrendered to the District, shall be delivered to the Bank and, if not already cancelled, shall be promptly 
cancelled by the Bank. The District may at any time deliver to the Bank for cancellation any Bonds 
previously authenticated and delivered which the District may have acquired in any manner whatsoever, 
and all Bonds so delivered shall be promptly cancelled by the Bank. All cancelled Bonds held by the Bank 
for its retention period then in effect and shall thereafter be destroyed and evidence of such destruction 
furnished to the District upon its written request. 

 
 

ARTICLE FIVE 
 

CUSTODIAN AND DISBURSING AGENT 
 

Section 5.01. Receipt of Moneys. The Custodian and Disbursing Agent has received, from 
______________, the purchaser of the Bonds, the sum of $__________ (which amount includes a good faith 
deposit of $__________ previously received by the Custodian and Disbursing Agent). Of such amount, 
$___________ has been transferred to the Alameda County Treasurer-Tax Collector for deposit in the 
Building Fund maintained for the District, $___________ has been transferred to the Alameda County 
Treasurer-Tax Collector for deposit in the Interest and Sinking Fund maintained for the District, and the 
remaining $__________ has been deposited in a special account to be held and maintained by the 
Custodian and Disbursing Agent in the name of the District (the “Costs of Issuance Account”). 
 

Section 5.02. Investment. The Custodian and Disbursing Agent will hold and invest funds in 
the Costs of Issuance Account until November 28, 2011, the 180th day following the date of issue of the 
Bonds, or upon prior written order of the District. 
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Section 5.03. Payment of Costs of Issuance. The Custodian and Disbursing Agent will pay 
costs of issuance of the Bonds as directed by the District from time to time via a written requisition of 
the District. 

 
Section 5.04. Transfer of Remaining Amounts. Any balances remaining in the Costs of 

Issuance Account (including any earnings) on November 28, 2011, will be transferred to the Alameda 
County Treasurer-Tax Collector for deposit in the Interest and Sinking Fund maintained for the District. 

 
Section 5.05. Limited Liability. The liability of the Custodian and Disbursing Agent as 

custodian and disbursing agent is limited to the duties listed above. The Custodian and Disbursing Agent 
will not be liable for any action taken or neglected to be taken by it in good faith in any exercise of 
reasonable care and believed by it to be within the discretion of power conferred upon it by this 
Agreement. 

 
 

ARTICLE SIX 
 

THE BANK 
 

Section 6.01. Duties of Bank. The Bank undertakes to perform the duties set forth herein. No 
implied duties or obligations shall be read into this Agreement against the Bank. The Bank hereby agrees 
to use the funds deposited with it for payment of the principal of and interest on the Bonds to pay the 
same as it shall become due and further agrees to establish and maintain such accounts and funds as may 
be required for the Bank to function as Paying Agent. 

 
Section 6.02. Reliance on Documents, Etc. 
 
(a) The Bank may conclusively rely, as to the truth of the statements and correctness of the 

opinions expressed therein, on certificates or opinions expressed therein, on certificates or opinions 
furnished to the Bank by the District. 

 
(b) The Bank shall not be liable for any error of judgment made in good faith. The Bank shall 

not be liable for other than its negligence or willful misconduct in connection with any act or omission 
hereunder. 

 
(c) No provision of this Agreement shall require the Bank to expend or risk its own funds or 

otherwise incur any financial liability for performance of any of its duties hereunder, or in the exercise of 
any of its rights or powers. 

 
(d) The Bank may rely, or be protected in acting or refraining from acting, upon any resolution, 

certificate, statement, instrument, opinion, report, notice, request, direction, consent, order, bond, note, 
security or other paper or document believed by it to be genuine and to have been signed or presented by 
the proper party or parties. The Bank need not examine the ownership of any Bond, but shall be protected 
in acting upon receipt of Bonds containing an endorsement or instruction of transfer or power of transfer 
which appears on its face to be signed by the Registered Owner or agent of the Registered Owner. 

 
(e) The Bank may consult with counsel, and the written advice or opinion of counsel shall be full 

authorization and protection with respect to any action taken, suffered or omitted by it hereunder in 
good faith and reliance thereon. 
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(f) The Bank may exercise any of the powers hereunder and perform any duties hereunder either 
directly or by or through agents or attorneys and shall not be liable for the actions of such agent or 
attorney if appointed by it with reasonable care. 
 

Section 6.03. Recitals of District. The recitals contained in the Bond Resolution and the Bonds 
shall be taken as the statements of the District, and the Bank assumes no responsibility for their 
correctness. 

 
Section 6.04. May Own Bonds. The Bank, in its individual or any other capacity, may become 

the owner or pledgee of Bonds with the same rights it would have if it were not the Paying Agent and 
Bond Registrar for the Bonds. 

 
Section 6.05. Money Held by Bank. Money held by the Bank hereunder need not be 

segregated from other funds. The Bank shall have no duties with respect to investment of funds 
deposited with it and shall be under no obligation to pay interest on any money received by it hereunder. 

 
Any money deposited with or otherwise held by the Bank for the payment of the principal, 

redemption premium (if any) or interest on any Bond and remaining unclaimed for two years after such 
deposit will be paid by the Bank to the District, and the District and the Bank agree that the Registered 
Owner of such Bond shall thereafter look only to the District for payment thereof, and that all liability of 
the Bank with respect to such moneys shall thereupon cease. 

 
Section 6.06. Other Transactions. The Bank may engage in or be interested in any financial or 

other transaction with the District. 
 

Section 6.07. Interpleader. The District and the Bank agree that the Bank may seek 
adjudication of any adverse claim, demand, or controversy over its person as well as funds on deposit, in 
a court of competent jurisdiction. The District and the Bank further agree that the Bank has the right to 
file an action in interpleader in any court of competent jurisdiction to determine the rights of any person 
claiming any interest herein. 

 
Section 6.08. Indemnification. To the extent permitted by law, the District shall indemnify the 

Bank, its officers, directors, employees and agents (“Indemnified Parties”) for, and hold them harmless 
against any loss, cost, claim, liability or expense arising out of or in connection with the Bank’s acceptance 
or administration of the Bank’s duties hereunder or under the Bond Resolution (except any loss, liability 
or expense as may be adjudged by a court of competent jurisdiction to be attributable to the Bank’s 
negligence or willful misconduct), including the cost and expense (including its counsel fees) of 
defending itself against any claim or liability in connection with the exercise or performance of any of its 
powers or duties under this Agreement. Such indemnity shall survive the termination or discharge of this 
Agreement or discharge of the Bonds. 

 
 

ARTICLE SEVEN 
 

MISCELLANEOUS PROVISIONS 
 
Section 7.01. Amendment. This Agreement may be amended only by an agreement in 

writing signed by both of the parties hereto. 
 
Section 7.02. Assignment. This Agreement may not be assigned by either party without the 

prior written consent of the other party. 
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Section 7.03. Notices. Any request, demand, authorization, direction, notice, consent, waiver 
or other document provided or permitted hereby to be given or furnished to the District or the Bank shall 
be mailed or delivered to the District or the Bank, respectively, at the address shown herein, or such other 
address as may have been given by one party to the other by fifteen (15) days written notice. 

 
Section 7.04. Effect of Headings. The Article and Section headings herein are for convenience 

of reference only and shall not affect the construction hereof. 
 
Section 7.05. Successors and Assigns. All covenants and agreements herein by the District and 

the Bank shall bind their successors and assigns, whether so expressed or not. 
 

Section 7.06. Severability. If any provision of this Agreement shall be determined to be 
invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining provisions 
hereof shall not in any way be affected or impaired thereby. 
 

Section 7.07. Benefits of Agreement. Nothing herein, express or implied, shall give to any 
Person, other than the parties hereto and their successors hereunder, any benefit or any legal or equitable 
right, remedy or claim hereunder. 

 
Section 7.08. Entire Agreement. This Agreement and the Bond Resolution constitute the entire 

agreement between the parties hereto relative to the Bank acting as Paying Agent, Transfer Agent and 
Bond Registrar for the Bonds and as Custodian and Disbursing Agent for the payment of costs of 
issuance relating to the Bonds. 

 
Section 7.09. Counterparts. This Agreement may be executed in any number of counterparts, 

each of which shall be deemed an original and all of which shall constitute one and the same Agreement. 
 

Section 7.10. Term and Termination. This Agreement shall be effective from and after its 
date and until the Bank resigns or is removed in accordance with the Bond Resolution; provided, 
however, that no such termination shall be effective until a successor has been appointed and has 
accepted the duties of the Bank hereunder. 

 
The Bank may resign at any time by giving written notice thereof to the District. If the Bank shall 

resign, be removed or become incapable of acting, the District shall promptly appoint a successor Paying 
Agent and Bond Registrar. If an instrument of acceptance by a successor Paying Agent and Bond 
Registrar shall not have been delivered to the Bank within thirty 30 days after the Bank gives notice of 
resignation, the Bank may petition any court of competent jurisdiction at the expense of the District for 
the appointment of a successor Paying Agent and Bond Registrar. In the event of resignation or removal 
of the Bank as Paying Agent and Bond Registrar, upon the written request of the District and upon 
payment of all amounts owing to the Bank hereunder the Bank shall deliver to the District or its designee 
all funds and unauthenticated Bonds, and a copy of the Bond Register. The provisions of Section 2.02 and 
Section 6.08 hereof shall survive and remain in full force and effect following the termination of this 
Agreement. 

 
Section 7.11. Governing Law. This Agreement shall be construed in accordance with and shall 

be governed by the laws of the State of California. 
 
Section 7.12. Documents to be Filed with Bank. At the time of the Bank’s appointment as 

Paying Agent and Bond Registrar, the District shall file with the Bank the following documents: (a) a 
certified copy of the Bond Resolution and a specimen Bond; (b) a copy of the opinion of bond counsel 
provided to the District in connection with the issuance of the Bonds; and (c) a District Request 
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containing written instructions to the Bank with respect to the issuance and delivery of the Bonds, 
including the name of the Registered Owners and the denominations of the Bonds. 

 
IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year 

first above written. 
 

BERKELEY UNIFIED SCHOOL DISTRICT 
 
 
 
By    
Name    
Title    
 
U.S. BANK NATIONAL ASSOCIATION, as 
Paying Agent  
 
 
 
By    
Name    
Title    
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EXHIBIT E 
 

FORM OF CONTINUING DISCLOSURE CERTIFICATE 
 
 

This Continuing Disclosure Certificate (the “Disclosure Certificate”) is executed and delivered by 
the BERKELEY UNIFIED SCHOOL DISTRICT (the “District”) in connection with the issuance by the 
District of its $25,000,000 Berkeley Unified School District (Alameda County, California) Taxable General 
Obligation Bonds, Election of 2010, Series A (2011) (Direct Payment Qualified School Construction 
Bonds). (the “Bonds”). The Bonds are being issued pursuant to a resolution adopted by the Board of 
Education of the District on April 13, 2011 (the “Resolution”). The District covenants and agrees as 
follows: 

 
Section 1. Definitions. In addition to the definitions set forth in the Resolution, which apply to 

any capitalized term used in this Disclosure Certificate, unless otherwise defined in this Section 2, the 
following capitalized terms shall have the following meanings when used in this Disclosure Certificate: 

 
“Annual Report” shall mean any Annual Report provided by the District pursuant to, and as 

described in, Sections 3 and 4 of this Disclosure Certificate. 
 
“Beneficial Owner” shall mean any person who (a) has the power, directly or indirectly, to vote or 

consent with respect to, or to dispose of ownership of, any Bonds (including persons holding Bonds 
through nominees, depositories or other intermediaries), or (b) is treated as the owner of any Bonds for 
federal income tax purposes.  

 
“Dissemination Agent” shall mean the District or any successor Dissemination Agent designated in 

writing by the District and which has filed with the District a written acceptance of such designation. In 
the absence of such a designation, the District shall act as the Dissemination Agent.  

 
“EMMA” or “Electronic Municipal Market Access” means the centralized on-line repository for 

documents to be filed with the MSRB, such as official statements and disclosure information relating to 
municipal bonds, notes and other securities as issued by state and local governments. 

 
“Listed Events” shall mean any of the events listed in Section 5(a) or 5(b) of this Disclosure 

Certificate. 
 
“MSRB” means the Municipal Securities Rulemaking Board, which has been designated by the 

Securities and Exchange Commission as the sole repository of disclosure information for purposes of the 
Rule, or any other repository of disclosure information which may be designated by the Securities and 
Exchange Commission as such for purposes of the Rule in the future. 

 
“Participating Underwriter” shall mean the original underwriter of the Bonds, required to comply 

with the Rule in connection with offering of the Bonds.  
 
“Rule” shall mean Rule 15c2-12 adopted by the Securities and Exchange Commission under the 

Securities Exchange Act of 1934, as the same may be amended from time to time. 
 
Section 2. Purpose of the Disclosure Certificate. This Disclosure Certificate is being executed and 

delivered by the District for the benefit of the owners and Beneficial Owners of the Bonds and in order to 
assist the Participating Underwriter in complying with Securities and Exchange Commission Rule 15c2-
12(b)(5). 
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Section 3. Provision of Annual Reports. 
 
(a) Delivery of Annual Report. The District shall, or shall cause the Dissemination Agent to, not 

later than nine months after the end of the District’s fiscal year (which currently ends on June 30), 
commencing with the report for the 2010-11 Fiscal Year, which is due not later than March 31, 2012, file 
with EMMA, in a readable PDF or other electronic format as prescribed by the MSRB, an Annual Report 
that is consistent with the requirements of Section 4 of this Disclosure Certificate. The Annual Report may 
be submitted as a single document or as separate documents comprising a package and may cross-
reference other information as provided in Section 4 of this Disclosure Certificate; provided that the 
audited financial statements of the District may be submitted separately from the balance of the Annual 
Report and later than the date required above for the filing of the Annual Report if they are not available 
by that date. 

 
(b) Change of Fiscal Year. If the District’s fiscal year changes, it shall give notice of such change in 

the same manner as for a Listed Event under Section 5(c), and subsequent Annual Report filings shall be 
made no later than nine months after the end of such new fiscal year end. 

 
(c) Delivery of Annual Report to Dissemination Agent. Not later than fifteen (15) Business Days prior 

to the date specified in subsection (a) (or, if applicable, subsection (b)) of this Section 3 for providing the 
Annual Report to EMMA, the District shall provide the Annual Report to the Dissemination Agent (if 
other than the District). If by such date, the Dissemination Agent has not received a copy of the Annual 
Report, the Dissemination Agent shall notify the District. 

 
(d) Report of Non-Compliance. If the District is the Dissemination Agent and is unable to file an 

Annual Report by the date required in subsection (a) (or, if applicable, subsection (b)) of this Section 3, the 
District shall send a notice to EMMA substantially in the form attached hereto as Exhibit A. If the District 
is not the Dissemination Agent and is unable to provide an Annual Report to the Dissemination Agent by 
the date required in subsection (c) of this Section 3, the Dissemination Agent shall send a notice to EMMA 
in substantially the form attached hereto as Exhibit A. 

 
(e) Annual Compliance Certification. The Dissemination Agent shall, if the Dissemination Agent is 

other than the District, file a report with the District certifying that the Annual Report has been filed with 
EMMA pursuant to Section 3 of this Disclosure Certificate, stating the date it was so provided and filed. 

 
Section 4. Content of Annual Reports. The Annual Report shall contain or incorporate by 

reference the following: 
 
(a) Financial Statements. Audited financial statements of the District for the preceding fiscal year, 

prepared in accordance generally accepted accounting principles. If the District’s audited financial 
statements are not available by the time the Annual Report is required to be filed pursuant to Section 3(a), 
the Annual Report shall contain unaudited financial statements in a format similar to the financial 
statements contained in the final Official Statement, and the audited financial statements shall be filed in 
the same manner as the Annual Report when they become available.  

 
(b) Other Annual Information. To the extent not included in the audited final statements of the 

District, the Annual Report shall also include financial and operating data with respect to the District for 
preceding fiscal year, substantially similar to that provided in the corresponding tables and charts in the 
official statement for the Bonds, as follows: 
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Section 13. Adopted budget of the District for the most recent fiscal year, or a summary thereof; 

(ii) Average daily attendance figures for the most recent fiscal year; 

(iii) Outstanding indebtedness and obligations of the District as of the end of the most recent 
fiscal year; 

(iv) Information regarding total assessed valuation of taxable properties within the District, if 
and to the extent provided to the District by the County; and 

(v) Information regarding total secured tax charges and delinquencies on taxable properties 
within the District, if and to the extent provided to the District by the County. 
 

(c) Cross References. Any or all of the items listed above may be included by specific reference to 
other documents, including official statements of debt issues of the District or related public entities, 
which are available to the public on EMMA. The District shall clearly identify each such other document 
so included by reference. 

 
If the document included by reference is a final official statement, it must be available from 

EMMA. 
 
(d) Further Information. In addition to any of the information expressly required to be provided 

under paragraph (b) of this Section 4, the District shall provide such further information, if any, as may be 
necessary to make the specifically required statements, in the light of the circumstances under which they 
are made, not misleading. 

 
Section 5. Reporting of Listed Events.  
 
(a) Reportable Events. The District shall, or shall cause the Dissemination (if not the District) to, 

give notice of the occurrence of any of the following events with respect to the Bonds: 
 

(1) Principal and interest payment delinquencies. 
 
(2) Unscheduled draws on debt service reserves reflecting financial difficulties. 
 
(3) Unscheduled draws on credit enhancements reflecting financial difficulties. 
 
(4) Substitution of credit or liquidity providers, or their failure to perform. 
 
(5) Defeasances. 
 
(6) Rating changes. 
 
(7) Tender offers. 
 
(8) Bankruptcy, insolvency, receivership or similar event of the obligated person. 
 
(9) Adverse tax opinions, the issuance by the Internal Revenue Service of proposed 

or final determinations of taxability, Notices of Proposed Issue (IRS Form 5701-
TEB) or other material notices or determinations with respect to the tax status of 
the security, or other material events affecting the tax status of the security. 
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(b) Material Reportable Events. The District shall give, or cause to be given, notice of the occurrence 
of any of the following events with respect to the Bonds, if material: 

 
(1) Non-payment related defaults. 
 
(2) Modifications to rights of security holders. 
 
(3) Bond calls. 
 
(4) The release, substitution, or sale of property securing repayment of the securities. 
 
(5) The consummation of a merger, consolidation, or acquisition involving an 

obligated person or the sale of all or substantially all of the assets of the obligated 
person, other than in the ordinary course of business, the entry into a definitive 
agreement to undertake such an action or the termination of a definitive 
agreement relating to any such actions, other than pursuant to its terms. 

 
(6) Appointment of a successor or additional trustee, or the change of name of a 

trustee.  
 

(c) Time to Disclose. Whenever the District obtains knowledge of the occurrence of a Listed Event, 
the District shall, or shall cause the Dissemination Agent (if not the District) to, file a notice of such 
occurrence with EMMA, in an electronic format as prescribed by the MSRB, in a timely manner not in 
excess of 10 business days after the occurrence of the Listed Event. Notwithstanding the foregoing, notice 
of Listed Events described in subsections (a)(5) and (b)(3) above need not be given under this subsection 
any earlier than the notice (if any) of the underlying event is given to owners of affected Bonds under the 
Resolution. 

 
Section 6. Identifying Information for Filings with EMMA. All documents provided to EMMA 

under this Disclosure Certificate shall be accompanied by identifying information as prescribed by the 
MSRB. 

 
Section 7. Termination of Reporting Obligation. The District’s obligations under this Disclosure 

Certificate shall terminate upon the defeasance, prior redemption or payment in full of all of the Bonds. If 
such termination occurs prior to the final maturity of the Bonds, the District shall give notice of such 
termination in the same manner as for a Listed Event under Section 5(c).  

 
Section 8. Dissemination Agent. 
 
(a) Appointment of Dissemination Agent. The District may, from time to time, appoint or engage a 

Dissemination Agent to assist it in carrying out its obligations under this Disclosure Certificate and may 
discharge any such agent, with or without appointing a successor Dissemination Agent. If the 
Dissemination Agent is not the District, the Dissemination Agent shall not be responsible in any manner 
for the content of any notice or report prepared by the District pursuant to this Disclosure Certificate. It is 
understood and agreed that any information that the Dissemination Agent may be instructed to file with 
EMMA shall be prepared and provided to it by the District. The Dissemination Agent has undertaken no 
responsibility with respect to the content of any reports, notices or disclosures provided to it under this 
Disclosure Certificate and has no liability to any person, including any Bondholder, with respect to any 
such reports, notices or disclosures. The fact that the Dissemination Agent or any affiliate thereof may 
have any fiduciary or banking relationship with the District shall not be construed to mean that the 
Dissemination Agent has actual knowledge of any event or condition, except as may be provided by 
written notice from the District. 
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(b) Compensation of Dissemination Agent. The Dissemination Agent shall be paid compensation by 

the District for its services provided hereunder in accordance with its schedule of fees as agreed to 
between the Dissemination Agent and the District from time to time and all expenses, legal fees and 
expenses and advances made or incurred by the Dissemination Agent in the performance of its duties 
hereunder. The Dissemination Agent shall not be deemed to be acting in any fiduciary capacity for the 
District, owners or Beneficial Owners, or any other party. The Dissemination Agent may rely, and shall 
be protected in acting or refraining from acting, upon any direction from the District or an opinion of 
nationally recognized bond counsel. The Dissemination Agent may at any time resign by giving written 
notice of such resignation to the District. The Dissemination Agent shall not be liable hereunder except 
for its negligence or willful misconduct. 

 
(c) Responsibilities of Dissemination Agent. In addition of the filing obligations of the Dissemination 

Agent set forth in Sections 3(e) and 5, the Dissemination Agent shall be obligated, and hereby agrees, to 
provide a request to the District to compile the information required for its Annual Report at least 30 days 
prior to the date such information is to be provided to the Dissemination Agent pursuant to subsection (c) 
of Section 3. The failure to provide or receive any such request shall not affect the obligations of the 
District under Section 3. 

 
Section 9. Amendment; Waiver. Notwithstanding any other provision of this Disclosure 

Certificate, the District may amend this Disclosure Certificate (and the Dissemination Agent shall agree to 
any amendment so requested by the District that does not impose any greater duties or risk of liability on 
the Dissemination Agent), and any provision of this Disclosure Certificate may be waived, provided that 
all of the following conditions are satisfied: 

 
(a) Change in Circumstances. If the amendment or waiver relates to the provisions of Sections 3(a), 

4 or 5(a) or (b), it may only be made in connection with a change in circumstances that arises from a 
change in legal requirements, change in law, or change in the identity, nature, or status of an obligated 
person with respect to the Bonds, or the type of business conducted. 

 
(b) Compliance as of Issue Date. The undertaking, as amended or taking into account such waiver, 

would, in the opinion of a nationally recognized bond counsel, have complied with the requirements of 
the Rule at the time of the original issuance of the Bonds, after taking into account any amendments or 
interpretations of the Rule, as well as any change in circumstances. 

 
(c) Consent of Holders; Non-impairment Opinion. The amendment or waiver either (i) is approved by 

the Bondholders in the same manner as provided in the Resolution for amendments to the Resolution 
with the consent of Bondholders, or (ii) does not, in the opinion of nationally recognized bond counsel, 
materially impair the interests of the Bondholders or Beneficial Owners. 

 
If this Disclosure Certificate is amended or any provision of this Disclosure Certificate is 

waived, the District shall describe such amendment or waiver in the next following Annual Report 
and shall include, as applicable, a narrative explanation of the reason for the amendment or waiver 
and its impact on the type (or in the case of a change of accounting principles, on the presentation) of 
financial information or operating data being presented by the District. In addition, if the amendment 
relates to the accounting principles to be followed in preparing financial statements, (i) notice of such 
change shall be given in the same manner as for a Listed Event under Section 5(c), and (ii) the Annual 
Report for the year in which the change is made should present a comparison (in narrative form and 
also, if feasible, in quantitative form) between the financial statements as prepared on the basis of the 
new accounting principles and those prepared on the basis of the former accounting principles. 
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Section 10. Additional Information. Nothing in this Disclosure Certificate shall be deemed to 
prevent the District from disseminating any other information, using the means of dissemination set forth 
in this Disclosure Certificate or any other means of communication, or including any other information in 
any Annual Report or notice of occurrence of a Listed Event, in addition to that which is required by this 
Disclosure Certificate. If the District chooses to include any information in any Annual Report or notice of 
occurrence of a Listed Event in addition to that which is specifically required by this Disclosure 
Certificate, the District shall have no obligation under this Disclosure Certificate to update such 
information or include it in any future Annual Report or notice of occurrence of a Listed Event.  

 
Section 11. Default. In the event of a failure of the District to comply with any provision of this 

Disclosure Certificate, any Bondholder or Beneficial Owner may take such actions as may be necessary 
and appropriate, including seeking mandate or specific performance by court order, to cause the District 
to comply with its obligations under this Disclosure Certificate. The sole remedy under this Disclosure 
Certificate in the event of any failure of the District to comply with this Disclosure Certificate shall be an 
action to compel performance.  

 
Section 12. Duties, Immunities and Liabilities of Dissemination Agent. The Dissemination Agent 

shall have only such duties as are specifically set forth in this Disclosure Certificate, and no implied 
covenants or obligations shall be read into this Disclosure Certificate against the Dissemination Agent, 
and the District agrees to indemnify and save the Dissemination Agent, its officers, directors, employees 
and agents, harmless against any loss, expense and liabilities which it may incur arising out of or in the 
exercise or performance of its powers and duties hereunder, including the costs and expenses (including 
attorneys fees and expenses) of defending against any claim of liability, but excluding liabilities due to 
the Dissemination Agent’s negligence or willful misconduct. The Dissemination Agent shall have the 
same rights, privileges and immunities hereunder as are afforded to the Paying Agent under the 
Resolution. The obligations of the District under this Section 12 shall survive resignation or removal of 
the Dissemination Agent and payment of the Bonds.  

 
Section 13. Beneficiaries. This Disclosure Certificate shall inure solely to the benefit of the District, 

the Dissemination Agent, the Participating Underwriter and the owners and Beneficial Owners from time 
to time of the Bonds, and shall create no rights in any other person or entity.  

 
Date: June 1, 2011 

 
BERKELEY UNIFIED SCHOOL DISTRICT 
 
 
 
By    
Name    
Title    
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EXHIBIT A 
 

NOTICE TO EMMA OF FAILURE TO FILE ANNUAL REPORT 
 
 
Name of Issuer:  Berkeley Unified School District 
 
Name of Issue:  $25,000,000 Berkeley Unified School District (Alameda County, California) 

Taxable General Obligation Bonds, Election of 2010, Series A (2011) (Direct 
Payment Qualified School Construction Bonds). 

 
Date of Issuance: June 1, 2011 
 

NOTICE IS HEREBY GIVEN that the Obligor has not provided an Annual Report with respect to 
the above-named Bonds as required by the Continuing Disclosure Certificate dated June 1, 2011, 
furnished by the Obligor in connection with the Issue. The Obligor anticipates that the Annual Report 
will be filed by _____________. 

 
Dated: ______________________ 

BERKELEY UNIFIED SCHOOL DISTRICT, as 
Dissemination Agent 
 
 
 
By    
Title    

cc: Paying Agent 
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EXHIBIT E 
 

ESTIMATED COSTS OF ISSUANCE 
 
 

Par $25,000,000.00  

Percentage Allocation 71.429% 

  

Financial Advisor 53,571.43  

Bond Counsel 36,500.00  

Rating 10,928.57  

Paying Agent 1,380.00  

Parity and POS 1,500.00  

Printing Final OS 2,500.00  

Advertising 1,200.00  

Miscellaneous 3,571.43  

From Net Proceeds 111,151.43  

Underwriting 312,500.00  

 $423,651.43  

Percent of Par 1.69% 

 



Quint & Thimmig LLP 03/16/11 
 04/05/11 
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BOARD OF EDUCATION 
BERKELEY UNIFIED SCHOOL DISTRICT 

COUNTY OF ALAMEDA, STATE OF CALIFORNIA 
 

RESOLUTION NO. ____ 
 

RESOLUTION AUTHORIZING THE ISSUANCE AND SALE OF ITS 
GENERAL OBLIGATION BONDS, ELECTION OF 2010, SERIES B (2011), 

IN THE AGGREGATE PRINCIPAL AMOUNT OF NOT-TO-EXCEED $10,000,000 
 
 
RESOLVED, by the Board of Education (the “Board”) of the Berkeley Unified School 

District (the “District”), as follows: 
 
WHEREAS, a duly called special municipal election was held in the District on 

November 2, 2010, and thereafter canvassed pursuant to law; 
 
WHEREAS, at such election there was submitted to and approved by the requisite fifty-

five percent (55%) vote of the qualified electors of the District a question as to the issuance and 
sale of general obligation bonds of the District to construct new classrooms for growth, 
complete seismic upgrades, construct science labs, upgrade computers and education 
technology, renovate playgrounds, replace restrooms, cafeterias, roofs, heating and fire safety 
systems, remove hazardous materials and improve energy efficiency (the “Project”), in the 
maximum aggregate principal amount of $210,000,000 (the “Bonds”) payable from the levy of 
an ad valorem tax against the taxable property in the District; 

 
WHEREAS, pursuant to Title 1, Division 1, Part 10, Chapter 2 (commencing with section 

15100) of the California Education Code and Article 4.5 of Chapter 3 of Part 1 of Division 2 of 
Title 5 (commencing with section 53506) of the California Government Code, the District is 
empowered to issue general obligation bonds; 

 
WHEREAS, the District wishes at this time to institute proceedings for the issuance and 

sale of a series of Bonds in the aggregate principal amount of not to exceed $10,000,000, its 
Berkeley Unified School District (Alameda County, California) General Obligation Bonds, 
Election of 2010, Series B (2011) (the “Series B Bonds”) for the purpose of raising funds needed 
for the Project and other authorized costs; and 

 
WHEREAS, this Board now desires to authorize the issuance and sale of the Series B 

Bonds;  
 
NOW, THEREFORE, it is hereby RESOLVED, by the Board of Education of the Berkeley 

Unified School District, as follows: 



-2- 

ARTICLE I 
 

DEFINITIONS; AUTHORITY 
 
 

Section 1.01. Definitions. The terms defined in this Section 1.01, as used and capitalized 
herein, shall, for all purposes of this Resolution, have the meanings ascribed to them below, 
unless the context clearly requires some other meaning.  

 
“Act” means Article 4.5 of Chapter 3 of Part 1, of Division 2 of Title 5 (commencing with 

section 53506) of the California Government Code, as is in effect on the date of adoption hereof 
and as amended hereafter. 

 
“Articles,” “Sections” and other subdivisions are to the corresponding Articles, Sections 

or subdivisions of this Resolution, and the words “herein,” “hereof,” “hereunder” and other 
words of similar import refer to this Resolution as a whole and not to any particular Article, 
Section or subdivision hereof. 

 
“Authorized Investments” means any investments permitted by law to be made with 

moneys belonging to, or in the custody of, the District, but only to the extent that the same are 
acquired at Fair Market Value. 

 
“Board” means the Board of Education of the District. 
 
“Bond Counsel” means any attorney or firm of attorneys nationally recognized for 

expertise in rendering opinions as to the legality and tax exempt status of securities issued by 
public entities. 

 
“Bond Payment Date” means, with respect to interest, February 1 and August 1 of each 

year commencing on February 1, 2011, and with respect to principal, August 1, of each year 
commencing on August 1 in such year as shall be set forth in the Notice of Sale. 

 
“Bond Register” means the registration books for the Series B Bonds maintained by the 

Paying Agent. 
 
“Closing Date” means the date upon which there is a physical delivery of the Series B 

Bonds in exchange for the amount representing the purchase price of the Series B Bonds by the 
Original Purchaser. 

 
“Code” means the Internal Revenue Code of 1986 as in effect on the date of issuance of 

the Series B Bonds or (except as otherwise referenced herein) as it may be amended to apply to 
obligations issued on the date of issuance of the Series B Bonds, together with applicable 
temporary and final regulations promulgated, and applicable official public guidance 
published, under the Code. 

 
“Continuing Disclosure Certificate” shall mean that certain Continuing Disclosure 

Certificate executed by the District and dated the date of issuance and delivery of the Series B 
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Bonds, as originally executed and as it may be amended from time to time in accordance with 
the terms thereof. 

 
“Costs of Issuance” means all items of expense directly or indirectly reimbursable to the 

District relating to the issuance, execution and delivery of the Series B Bonds including, but not 
limited to, filing and recording costs, settlement costs, printing costs, reproduction and binding 
costs, legal fees and charges, fees and expenses of the Paying Agent, financial and other 
professional consultant fees, costs of obtaining credit ratings, fees for execution, transportation 
and safekeeping of the Series B Bonds and charges and fees in connection with the foregoing. 

 
“County” means Alameda County, California. 
 
“Debt Service” means the scheduled amount of interest and amortization of principal 

payable on the Series B Bonds during the period of computation, excluding amounts scheduled 
during such period which relate to principal which has been retired before the beginning of 
such period. 

 
“District Representative” means the Superintendent, the Assistant Superintendent or any 

other person authorized by resolution of the Board to act on behalf of the District with respect 
to this Resolution and the Series B Bonds. 

 
“Fair Market Value” means the price at which a willing buyer would purchase the 

investment from a willing seller in a bona fide, arm’s length transaction (determined as of the 
date the contract to purchase or sell the investment becomes binding) if the investment is traded 
on an established securities market (within the meaning of section 1273 of the Code) and, 
otherwise, the term “Fair Market Value” means the acquisition price in a bona fide arm’s length 
transaction (as referenced above) if (i) the investment is a certificate of deposit that is acquired 
in accordance with applicable regulations under the Code, (ii) the investment is an agreement 
with specifically negotiated withdrawal or reinvestment provisions and a specifically 
negotiated interest rate (for example, a guaranteed investment contract, a forward supply 
contract or other investment agreement) that is acquired in accordance with applicable 
regulations under the Code, (iii) the investment is a United States Treasury Security--State and 
Local Government Series that is acquired in accordance with applicable regulations of the 
United States Bureau of Public Debt, or (iv) the investment is the Local Agency Investment 
Fund of the State of California but only if at all times during which the investment is held its 
yield is reasonably expected to be equal to or greater than the yield on a reasonably comparable 
direct obligation of the United States. 

 
“Federal Securities” means United States Treasury bonds, bills or certificates of 

indebtedness or those for which the faith and credit of the United States are pledged for the 
payment of principal and interest. 

 
“Net Proceeds,” when used with reference to the Series B Bonds, means the face amount 

of the Series B Bonds, plus accrued interest and premium, if any, less original issue discount, if 
any. 

 
“Notice of Sale” means the official notice of sale relating to the Series B Bonds. 
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“Original Purchaser” means the first purchaser of the Series B Bonds from the District. 
 
“Outstanding,” when used as of any particular time with reference to Series B Bonds, 

means all Series B Bonds except: 
 
(a) Series B Bonds theretofore canceled by the Paying Agent or surrendered to the 

Paying Agent for cancellation; 
 
(b) Series B Bonds paid or deemed to have been paid within the meaning of Section 9.02 

hereof; and 
 
(c) Series B Bonds in lieu of or in substitution for which other Series B Bonds shall have 

been authorized, executed, issued and delivered by the District pursuant to this Resolution. 
 
“Owner” or “Series B Bondowner” mean any person who shall be the registered owner of 

any Outstanding Series B Bond. 
 
“Participating Underwriter” shall have the meaning ascribed thereto in the Continuing 

Disclosure Certificate. 
 
“Paying Agent” means U.S. Bank National Association, the Paying Agent appointed by 

the District and acting as paying agent, registrar and authenticating agent for the Series B 
Bonds, or such other paying agent as shall be appointed by the District prior to the delivery of 
the Series B Bonds, its successors and assigns, and any other corporation or association which 
may at any time be substituted in its place, as provided in Section 6.01 hereof. 

 
“Principal Office” means the principal corporate trust office of the Paying Agent in San 

Francisco, California. 
 
“Record Date” means the 15th day of the month preceding each Bond Payment Date. 
 
“Regulations” means temporary and permanent regulations promulgated under the 

Code. 
 
“Resolution” means this Resolution, including all amendments hereto and supplements 

hereof which are duly adopted by the Board from time to time in accordance herewith. 
 
“Series B Bonds” means the Berkeley Unified School District (Alameda County, 

California) General Obligation Bonds, Election of 2010, Series B (2011), issued and at any time 
Outstanding pursuant to this Resolution. 

 
“State” means the State of California. 
 
“Supplemental Resolution” means any resolution supplemental to or amendatory of this 

Resolution, adopted by the District in accordance with Article VIII hereof. 
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“Term Bonds” means Series B Bonds for which mandatory redemption dates have been 
established pursuant to the Notice of Sale. 

 
“Written Request of the District” means an instrument in writing signed by the District 

Representative or by any other officer of the District duly authorized by the District and listed 
on a Written Request of the District for that purpose. 

 
Section 1.02. Authority for this Resolution. This Resolution is entered into pursuant to 

the provisions of the Act. 
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ARTICLE II 
 

THE SERIES B BONDS 
 
 
Section 2.01. Authorization. Series B Bonds in the aggregate principal amount of not to 

exceed ten million dollars ($10,000,000) are hereby authorized to be issued by the District under 
and subject to the terms of the Act and this Resolution. The amount of Series B Bonds shall be 
determined on the date of sale thereof in accordance with the Notice of Sale. This Resolution 
constitutes a continuing agreement with the Owners of all of the Series B Bonds issued or to be 
issued hereunder and then Outstanding to secure the full and final payment of principal of and 
the interest on all Series B Bonds which may from time to time be executed and delivered 
hereunder, subject to the covenants, agreements, provisions and conditions herein contained. 
The Series B Bonds shall be designated the “Berkeley Unified School District (Alameda County, 
California) General Obligation Bonds, Election of 2010, Series B (2011).” 

 
Section 2.02. Terms of Series B Bonds. 
 
(a) Denomination; Interest; Dated Dates; Maturity Dates. The Series B Bonds shall be issued 

as Bonds registered as to both principal and interest, in the denominations of $5,000 or any 
integral multiple thereof. 

 
The Series B Bonds shall bear interest at a rate or rates such that the interest rate shall 

not exceed the maximum rate permitted by law. Interest shall be payable on the respective Bond 
Payment Dates. 

 
Each Series B Bond shall be dated as of its date of delivery or such other date as shall be 

determined on the date of sale thereof (the “Dated Date”), and shall bear interest from the Bond 
Payment Date next preceding the date of authentication thereof unless it is authenticated as of a 
day during the period from the 16th day of the month next preceding any Bond Payment Date 
to that Bond Payment Date, inclusive, in which event it shall bear interest from such Bond 
Payment Date, or unless it is authenticated on or before July 15, 2011, in which event it shall 
bear interest from the Dated Date. 

 
The Series B Bonds shall mature (or, alternatively, be subject to mandatory sinking fund 

redemption as hereinafter provided) and become payable on August 1 in the years and in the 
amounts set forth in, and subject to the alteration thereof permitted by, the Notice of Sale. The 
Series B Bonds shall bear interest at such rate or rates as shall be determined upon the sale 
thereof. 

 
(b) Numbering. The Series B Bonds shall be lettered and numbered as the Paying Agent 

shall prescribe.  
 
(c) CUSIP Identification Numbers. “CUSIP” identification numbers shall be imprinted on 

the Series B Bonds, but such numbers shall not constitute a part of the contract evidenced by the 
Series B Bonds and any error or omission with respect thereto shall not constitute cause for 
refusal of any purchaser to accept delivery of and pay for the Series B Bonds. In addition, failure 
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on the part of the District to use such CUSIP numbers in any notice to Owners of the Series B 
Bonds shall not constitute an event of default or any violation of the District’s contract with 
such Owners and shall not impair the effectiveness of any such notice. 

 
(d) Payment. Payment of interest on any Series B Bond on any Bond Payment Date shall 

be made to the person appearing on the Bond Register as the Owner thereof as of the Record 
Date immediately preceding such Bond Payment Date, such interest to be paid by check mailed 
to such Owner on the Bond Payment Date at his address as it appears on the Bond Register or at 
such other address as he may have filed with the Paying Agent for that purpose on or before the 
Record Date. The Owner in an aggregate principal amount of $1,000,000 or more may request in 
writing to the Paying Agent that such Owner be paid interest by wire transfer to the bank and 
account number on file with the Paying Agent as of the Record Date. The principal payable on 
the Series B Bonds shall be payable upon maturity or redemption upon surrender at the 
principal office of the Paying Agent. The principal of and interest on the Series B Bonds shall be 
payable in lawful money of the United States of America. The Paying Agent is hereby 
authorized to pay the Series B Bonds when duly presented for payment at maturity, and to 
cancel all Bonds upon payment thereof. The Series B Bonds are general obligations of the 
District and do not constitute an obligation of the County. No part of any fund of the County is 
pledged or obligated to the payment of the Series B Bonds. 

 
Section 2.03. Redemption. 
 
(a) Optional Redemption. The Bonds maturing on or before August 1, ____, are non-

callable. The Bonds maturing on August 1, ____, or any time thereafter, are callable for 
redemption prior to their stated maturity date at the option of the District, in whole or in part 
on any day on or after August 1, ____ (in such maturities as are designated by the District, or, if 
the District fails to designate such maturities, on a proportional basis), and may be redeemed 
prior to the maturity thereof by payment of all principal, plus accrued interest to date of 
redemption, without premium, payable from any source lawfully available therefor. 

 
The District shall be required to give the Paying Agent written notice of its intention to 

redeem Bonds under this subsection (a). 
 
(b) Mandatory Sinking Fund Redemption. In the event and to the extent specified in the 

Notice of Sale, any maturity of Bonds may be designated as “Term Bonds” and shall be subject 
to mandatory sinking fund redemption. If some but not all of such Term Bonds have been 
redeemed pursuant to the preceding subsection (a) of this Section 2.03, the aggregate principal 
amount of such Term Bonds to be redeemed in each year pursuant to this subsection (b) shall be 
reduced on a pro rata basis in integral multiples of $5,000, as shall be designated pursuant to 
written notice filed by the District with the Paying Agent. 

 
(c) Notice of Redemption. The Paying Agent on behalf and at the expense of the District 

shall mail (by first class mail) notice of any redemption to: (i) the respective Owners of any 
Bonds designated for redemption, at least thirty (30) but not more than sixty (60) days prior to 
the redemption date, at their respective addresses appearing on the Bond Register, and (ii) the 
Securities Depositories and to one or more Information Services, at least thirty (30) but not more 
than sixty (60) days prior to the redemption; provided, however, that neither failure to receive any 
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such notice so mailed nor any defect therein shall affect the validity of the proceedings for the 
redemption of such Bonds or the cessation of the accrual of interest thereon. Such notice shall 
state the date of the notice, the redemption date, the redemption place and the redemption price 
and shall designate the CUSIP numbers, the bond numbers and the maturity or maturities (in 
the event of redemption of all of the Series B Bonds of such maturity or maturities in whole) of 
the Series B Bonds to be redeemed, and shall require that such Bonds be then surrendered at the 
Office of the Paying Agent for redemption at the redemption price, giving notice also that 
further interest on such Bonds will not accrue from and after the redemption date. 

 
(d) Selection of Bonds for Redemption. Whenever provision is made for the redemption of 

Bonds of more than one maturity, the Series B Bonds to be redeemed shall be selected by the 
District evidenced by a Written Request of the District filed with the Paying Agent or, absent 
such selection by the District, on a pro rata basis among the maturities subject to redemption; 
and in each case, the Paying Agent shall select the Series B Bonds to be redeemed within any 
maturity by lot in any manner which the Paying Agent in its sole discretion shall deem 
appropriate and fair. For purposes of such selection, all Bonds shall be deemed to be comprised 
of separate $5,000 portions and such portions shall be treated as separate Bonds which may be 
separately redeemed. 

 
(e) Partial Redemption of Bonds. In the event only a portion of any Bond is called for 

redemption, then upon surrender of such Bond the District shall execute and the Paying Agent 
shall authenticate and deliver to the Owner thereof, at the expense of the District, a new Bond 
or Bonds of the same maturity date, of authorized denominations in aggregate principal 
amount equal to the unredeemed portion of the Series B Bond to be redeemed. 

 
(f) Effect of Redemption. From and after the date fixed for redemption, if funds available 

for the payment of the principal of and interest (and premium, if any) on the Series B Bonds so 
called for redemption shall have been duly provided, such Bonds so called shall cease to be 
entitled to any benefit under this Resolution other than the right to receive payment of the 
redemption price, and no interest shall accrue thereon from and after the redemption date 
specified in such notice. All Bonds redeemed pursuant to this Section 2.03 shall be canceled and 
shall be destroyed by the Paying Agent. 

 
Section 2.04. Forms of Series B Bonds. The Series B Bonds, the form of the Paying 

Agent’s certificate of authentication and registration and the form of assignment to appear 
thereon shall be substantially in the forms, respectively, with necessary or appropriate 
variations, omissions and insertions, as permitted or required by this Resolution, as are set forth 
in Exhibit A attached hereto. 

 
Section 2.05. Execution of Series B Bonds. The Series B Bonds shall be executed on behalf 

of the District by the facsimile signatures of the President of the Board and its Clerk who are in 
office on the date of adoption of this Resolution or at any time thereafter, and the seal of the 
District shall be impressed, imprinted or reproduced by facsimile thereon. If any officer whose 
signature appears on any Series B Bond ceases to be such officer before delivery of the Series B 
Bonds to the purchaser, such signature shall nevertheless be as effective as if the officer had 
remained in office until the delivery of the Series B Bonds to the purchaser. Any Series B Bond 
may be signed and attested on behalf of the District by such persons as at the actual date of the 
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execution of such Series B Bond shall be the proper officers of the District although at the 
nominal date of such Series B Bond any such person shall not have been such officer of the 
District.  

 
Only such Series B Bonds as shall bear thereon a certificate of authentication and 

registration in the form set forth in Exhibit A attached hereto, executed and dated by the Paying 
Agent, shall be valid or obligatory for any purpose or entitled to the benefits of this Resolution, 
and such certificate of the Paying Agent shall be conclusive evidence that the Series B Bonds so 
registered have been duly authenticated, registered and delivered hereunder and are entitled to 
the benefits of this Resolution.  

 
Section 2.06. Transfer of Series B Bonds. Any Series B Bond may, in accordance with its 

terms, be transferred, upon the books required to be kept pursuant to the provisions of Section 
2.08 hereof, by the person in whose name it is registered, in person or by his duly authorized 
attorney, upon surrender of such Series B Bond for cancellation at the Principal Office of the 
Paying Agent, accompanied by delivery of a written instrument of transfer in a form approved 
by the Paying Agent, duly executed. The Paying Agent shall require the payment by the Owner 
requesting such transfer of any tax or other governmental charge required to be paid with 
respect to such transfer.  

 
Whenever any Series B Bond or Series B Bonds shall be surrendered for transfer, the 

District shall execute and the Paying Agent shall authenticate and deliver a new Series B Bond 
or Series B Bonds, for like aggregate principal amount.  

 
No transfers of Series B Bonds shall be required to be made (a) fifteen days prior to the 

date established by the Paying Agent for selection of Series B Bonds for redemption or (b) with 
respect to a Series B Bond after such Series B Bond has been selected for redemption.  

 
Section 2.07. Exchange of Series B Bonds. Series B Bonds may be exchanged at the 

Principal Office of the Paying Agent for a like aggregate principal amount of Series B Bonds of 
authorized denominations and of the same maturity. The Paying Agent shall require the 
payment by the Owner requesting such exchange of any tax or other governmental charge 
required to be paid with respect to such exchange.  

 
No exchanges of Series B Bonds shall be required to be made (a) fifteen days prior to the 

date established by the Paying Agent for selection of Series B Bonds for redemption or (b) with 
respect to a Series B Bond after such Series B Bond has been selected for redemption.  

 
Section 2.08. Series B Bond Register. The Paying Agent shall keep or cause to be kept 

sufficient books for the registration and transfer of the Series B Bonds, which shall at all times be 
open to inspection by the District upon reasonable notice; and, upon presentation for such 
purpose, the Paying Agent shall, under such reasonable regulations as it may prescribe, register 
or transfer or cause to be registered or transferred, on said books, Series B Bonds as herein 
before provided.  

 
Section 2.09. Temporary Series B Bonds. The Series B Bonds may be initially issued in 

temporary form exchangeable for definitive Series B Bonds when ready for delivery. The 



-10- 

temporary Series B Bonds may be printed, lithographed or typewritten, shall be of such 
denominations as may be determined by the District, and may contain such reference to any of 
the provisions of this Resolution as may be appropriate. Every temporary Series B Bond shall be 
executed by the District upon the same conditions and in substantially the same manner as the 
definitive Series B Bonds. If the District issues temporary Series B Bonds it will execute and 
furnish definitive Series B Bonds without delay, and thereupon the temporary Series B Bonds 
may be surrendered, for cancellation, in exchange therefor at the Principal Office of the Paying 
Agent and the Paying Agent shall deliver in exchange for such temporary Series B Bonds an 
equal aggregate principal amount of definitive Series B Bonds of authorized denominations. 
Until so exchanged, the temporary Series B Bonds shall be entitled to the same benefits 
pursuant to this Resolution as definitive Series B Bonds executed and delivered hereunder.  

 
Section 2.10. Series B Bonds Mutilated, Lost, Destroyed or Stolen. If any Series B Bond 

shall become mutilated the District, at the expense of the Owner of said Series B Bond, shall 
execute, and the Paying Agent shall thereupon authenticate and deliver, a new Series B Bond of 
like maturity and principal amount in exchange and substitution for the Series B Bond so 
mutilated, but only upon surrender to the Paying Agent of the Series B Bond so mutilated. 
Every mutilated Series B Bond so surrendered to the Paying Agent shall be canceled by it and 
delivered to, or upon the order of, the District. If any Series B Bond shall be lost, destroyed or 
stolen, evidence of such loss, destruction or theft may be submitted to the District and, if such 
evidence be satisfactory to the District and indemnity satisfactory to it shall be given, the 
District, at the expense of the Owner, shall execute, and the Paying Agent shall thereupon 
authenticate and deliver, a new Series B Bond of like maturity and principal amount in lieu of 
and in substitution for the Series B Bond so lost, destroyed or stolen. The District may require 
payment of a sum not exceeding the actual cost of preparing each new Series B Bond issued 
under this Section and of the expenses which may be incurred by the District and the Paying 
Agent in the premises. Any Series B Bond issued under the provisions of this Section 2.10 in lieu 
of any Series B Bond alleged to be lost, destroyed or stolen shall constitute an original 
additional contractual obligation on the part of the District whether or not the Series B Bond so 
alleged to be lost, destroyed or stolen be at any time enforceable by anyone, and shall be equally 
and proportionately entitled to the benefits of this Resolution with all other Series B Bonds 
issued pursuant to this Resolution.  

 
Section 2.11. Book Entry System. Except as provided below, the owner of all of the Series 

B Bonds shall be The Depository Trust Company, New York, New York (“DTC”), and the Series 
B Bonds shall be registered in the name of Cede & Co., as nominee for DTC. The Series B Bonds 
shall be initially executed and delivered in the form of a single fully registered Series B Bond for 
each maturity date of the Series B Bonds in the full aggregate principal amount of the Series B 
Bonds maturing on such date. The Paying Agent and the District may treat DTC (or its 
nominee) as the sole and exclusive owner of the Series B Bonds registered in its name for all 
purposes of this Resolution, and neither the Paying Agent nor the District shall be affected by 
any notice to the contrary. The Paying Agent and the District shall not have any responsibility 
or obligation to any participant of DTC (a “Participant”), any person claiming a beneficial 
ownership interest in the Series B Bonds under or through DTC or a Participant, or any other 
person which is not shown on the register of the District as being an owner, with respect to the 
accuracy of any records maintained by DTC or any Participant or the payment by DTC or any 
Participant by DTC or any Participant of any amount in respect of the principal or interest with 
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respect to the Series B Bonds. The Paying Agent shall cause to be paid all principal and interest 
with respect to the Series B Bonds received from the District only to DTC, and all such 
payments shall be valid and effective to fully satisfy and discharge the District’s obligations 
with respect to the principal and interest with respect to the Series B Bonds to the extent of the 
sum or sums so paid. Except under the conditions noted below, no person other than DTC shall 
receive a Series B Bond. Upon delivery by DTC to the District of written notice to the effect that 
DTC has determined to substitute a new nominee in place of Cede & Co., the term “Cede & 
Co.” in this Resolution shall refer to such new nominee of DTC. 

 
If the District determines that it is in the best interest of the beneficial owners that they 

be able to obtain Series B Bonds and delivers a written certificate to DTC to that effect, DTC 
shall notify the Participants of the availability through DTC of Series B Bonds. In such event, the 
District shall issue, transfer and exchange Series B Bonds as requested by DTC and any other 
owners in appropriate amounts. DTC may determine to discontinue providing its services with 
respect to the Series B Bonds at any time by giving notice to the District and discharging its 
responsibilities with respect thereto under applicable law. Under such circumstances (if there is 
no successor securities depository), the District shall be obligated to deliver Series B Bonds as 
described in this Resolution. Whenever DTC requests the District to do so, the District will 
cooperate with DTC in taking appropriate action after reasonable notice to (a) make available 
one or more separate Series B Bonds evidencing the Series B Bonds to any DTC Participant 
having Series B Bonds credited to its DTC account or (b) arrange for another securities 
depository to maintain custody of certificates evidencing the Series B Bonds. 

 
Notwithstanding any other provision of this Resolution to the contrary, so long as any 

Series B Bond is registered in the name of Cede & Co., as nominee of DTC, all payments with 
respect to the principal and interest with respect to such Series B Bond and all notices with 
respect to such Series B Bond shall be made and given, respectively, to DTC as provided as in 
the representation letter delivered on the date of issuance of the Series B Bonds. 
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ARTICLE III 
 

ISSUE OF BONDS; APPLICATION OF BOND PROCEEDS; SECURITY FOR THE 
SERIES B BONDS 

 
 
Section 3.01. Issuance, Award and Delivery of Series B Bonds. At any time after the 

execution of this Resolution the District may issue and deliver Series B Bonds in the aggregate 
principal amount of not to exceed ten million dollars ($10,000,000). 

 
The President of the Board, the Superintendent, the Director of Fiscal Services, or a 

designee thereof, shall be, and is hereby, directed to cause the Series B Bonds to be printed, 
signed and sealed, and to be delivered to the Underwriter on receipt of the purchase price 
therefor and upon performance of the conditions contained in the Notice of Sale. 

 
The Paying Agent is hereby authorized to deliver the Series B Bonds to the Underwriter, 

upon receipt of a Written Request of the District. 
 
Section 3.02. Funds and Accounts. 
 
(a) Building Fund. The fund, known as the “Berkeley Unified School District General 

Obligation Bonds Building Fund” (the “Building Fund”), previously established and maintain 
within the County Treasury is hereby continued for the Series B Bonds. An account therein may 
be created, if required, to segregate amounts related to the Series B Bonds. Moneys deposited 
therein shall be used solely for the purpose for which the Series B Bonds are being issued and 
shall be applied solely to authorized purposes which relate to the acquisition or improvement of 
real property and for the payment of Costs of Issuance of the Series B Bonds to the extent not 
paid by the original purchaser of the Series B Bonds. The interest earned on the moneys 
deposited to the Building Fund shall be retained in the Building Fund and used for the 
purposes thereof. At the written request of the District filed with the County, any amounts 
remaining on deposit in the Building Fund and not needed for the purposes of the Series B 
Bonds shall be withdrawn from the Building Fund and transferred to the Interest and Sinking 
Fund, to be applied to the payment of Debt Service. By receipt of a copy of this resolution, the 
County Treasurer-Tax Collector (the “County Treasurer”) is hereby requested to continue and 
maintain the Building Fund. The County is not responsible for the use of funds disbursed from 
the Building Fund. 

 
(b) Interest and Sinking Fund. The fund, known as the “Berkeley Unified School District, 

General Obligation Bonds Interest and Sinking Fund” (the “Interest and Sinking Fund”), 
previously established and maintain within the County Treasury is hereby continued for the 
Series B Bonds. An account therein may be created, if required, to segregate amounts related to 
the Series B Bonds. Moneys deposited therein shall be used only for payment of principal and 
interest on all general obligation bonds of the District. If, after payment in full of the Series B 
Bonds, there remain excess proceeds, any such excess amounts shall be transferred to the 
general fund of the District. Notwithstanding the foregoing provisions of this Section 3.02(c), 
any excess proceeds of the Series B Bonds not needed for the authorized purposes set forth 
herein for which the Series B Bonds are being issued shall be applied solely in a manner which 
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is consistent with the requirements of applicable state and federal tax law, including but not 
limited to the requirements of federal tax law (if any) relating to the yield at which such 
proceeds are permitted to be invested. The interest earned on the moneys deposited to the 
Interest and Sinking Fund shall be retained in the Interest and Sinking Fund and used for the 
purposes thereof. By receipt of a copy of this resolution, the County Treasurer is hereby 
requested to continue and maintain the Interest and Sinking Fund. 

 
(c) Investment. Moneys on deposit in the Building Fund and in the Interest and Sinking 

Fund shall be invested (1) as permitted by section 53601 of the California Government Code, (2) 
in the County Treasurer’s Pool, (3) in the Local Agency Investment Fund (maintained by the 
State Treasurer), or (4) in one or more investment agreements and/or guaranteed investment 
contracts, provided, however, that such investment agreements and/or guaranteed investment 
contracts shall comply with the requirements of each rating agency then rating the Series A 
Bonds. In lieu of specific direction by the District, moneys on deposit in the Building Fund and 
in the Interest and Sinking Fund shall be invested in the County Treasurer’s Pool. 

 
 (c) Investment. Moneys on deposit in the Building Fund and in the Interest and Sinking 

Fund shall be invested (1) as permitted by section 53601 of the California Government Code, (2) 
in the County Treasurer’s Pool, (3) in the Local Agency Investment Fund (maintained by the 
State Treasurer), or (4) in one or more investment agreements and/or guaranteed investment 
contracts, provided, however, that such investment agreements and/or guaranteed investment 
contracts shall comply with the requirements of each rating agency then rating the Series B 
Bonds. In lieu of specific direction by the District, moneys on deposit in the Building Fund and 
in the Interest and Sinking Fund shall be invested in the County Treasurer’s Pool. 

 
Section 3.03. Application of Proceeds of Sale of Series B Bonds. On the date of delivery of 

the Series B Bonds (the “Closing Date”), the proceeds of sale of the Series B Bonds shall be paid 
by the original purchaser to the County Treasurer. The County Treasurer shall deposit or 
transfer all of such amounts as follows: 

 
(a) an amount equal to the premium if any, on the Series B Bonds paid by the 

Underwriter, to the extent not used to pay the costs of issuance of the Series B Bonds, 
shall be deposited in the Interest and Sinking Fund; and 

 
(b) the remaining proceeds of the Series B Bonds shall be deposited in the 

Building Fund. 
 
Section 3.04. Security for the Series B Bonds. There shall be levied by the County on all 

the taxable property in the District, in addition to all other taxes, a continuing direct and ad 
valorem tax annually during the period the Series B Bonds are outstanding in an amount 
sufficient to pay the principal of and interest on the Series B Bonds when due, which moneys 
when collected will be placed in the Interest and Sinking Fund of the District, which fund is 
irrevocably pledged for the payment of the principal of and interest on the Series B Bonds when 
and as the same fall due. The moneys in the Interest and Sinking Fund, to the extent necessary 
to pay the principal of and interest on the Series B Bonds as the same become due and payable, 
shall be transferred by the County to the Paying Agent, as paying agent for the Series B Bonds, 
as necessary to pay the principal of and interest on the Series B Bonds. 
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ARTICLE IV 
 

SALE OF THE SERIES B BONDS, OFFICIAL STATEMENT 
 
 
Section 4.01. Sale of the Series B Bonds. 
 
(a) Notice of Sale. The Notice of Sale, substantially in the form attached hereto as Exhibit 

B and by this reference incorporated herein, is hereby approved. 
 
(b) Notice of Intention to Sell Series B Bonds. A notice of intention, substantially in the form 

attached hereto as Exhibit C and by this reference incorporated herein (the “Notice of 
Intention”), is hereby approved. The Clerk of the Board is hereby authorized and directed to 
cause to be published, once at least five (5) days prior to the date to receive bids, the Notice of 
Intention in The Bond Buyer, a financial publication reasonably expected to be disseminated 
among prospective bidders for the Series B Bonds. 

 
(c) Terms and Conditions of Sale. The terms and conditions of the offering and the sale of 

the Series B Bonds shall be as specified in said Notice of Sale. 
 
(d) Furnishing of Official Notice of Sale. The Clerk of the Board and the financial advisor to 

the District, KNN Public Finance (the “Financial Advisor”), are hereby authorized to cause to be 
furnished to prospective bidders a reasonable number of copies of the Notice of Sale. 

 
(e) Receipt of Bids. The Financial Advisor is hereby authorized and directed, on behalf of 

the Board of Supervisors and the District, to receive the bids at the time and place specified in 
the Notice of Sale, to examine said bids for compliance with the Notice of Sale and to verify the 
bid with the lowest true interest cost as provided in the Notice of Sale. In the event two or more 
bids setting forth identical true interest cost are received, a District Representative may award 
the Series B Bonds on a pro rata basis in such denominations as he or she shall determine. The a 
District Representative may reject any and all bids and waive any irregularity or informality in 
any bid. A District Representative shall award the Series B Bonds or reject all bids not later than 
24 hours after the expiration of the time prescribed for the receipt of bids unless such time of 
award is waived by the successful bidder. 

 
(f) Option for a Negotiated Sale. If, at any time, it is determined by a District 

Representative, or the designee thereof, that the competitive sale of the Series B Bonds is not in 
the best interest of the District or, if at the time of the competitive sale of the Series B Bonds, no 
bids are received or it is determined by a District Representative, or the designee thereof, that 
all received bids are unsatisfactory, the Board hereby authorizes the sale of the Series B Bonds to 
an underwriter identified by the Financial Advisor and approved by a District Representative, 
or the designee thereof. In such event, the Board hereby authorizes the preparation of a bond 
purchase agreement among such underwriter, the District and the County, with such terms and 
conditions as shall be approved by a District Representative, or the designee thereof. In such 
case, a District Representative, or the designee thereof, is hereby authorized and directed to 
execute a bond purchase agreement for and in the name and on behalf of the District; provided, 
however, that in connection with such negotiated sale of the Series B Bonds, the net 
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underwriter’s discount, excluding reimbursable expenses of the Underwriter, shall not exceed 
1.5% of the aggregate of principal amount of Series B Bonds issued. 

 
Section 4.02. Approval of Paying Agent/Bond Registrar/Costs of Issuance Agreement. 

The Paying Agent/Bond Registrar/Costs of Issuance Agreement, in substantially the form 
attached hereto as Exhibit D, together with any additions thereto or changes therein deemed 
necessary or advisable by the Superintendent or the Assistant Superintendent, Business 
Services, or any designee thereof, is hereby approved by the Board. The Superintendent and the 
Assistant Superintendent, Business Services or any designee thereof are hereby authorized and 
directed to execute the Paying Agent/Bond Registrar/Costs of Issuance Agreement for and in 
the name and on behalf of the District. The Board hereby authorizes the delivery and 
performance of the Paying Agent/Bond Registrar/Costs of Issuance Agreement. 

 
Section 4.03. Official Statement. The Board hereby approves an official statement 

describing the Series B Bonds, in the form on file with the Clerk of the Board (the “Official 
Statement”), together with any changes therein or additions thereto deemed advisable by the 
Superintendent, the Assistant Superintendent, or a designee thereof. The Board approves and 
authorizes the distribution by the Underwriter of the Official Statement to prospective 
purchasers of the Series B Bonds, and authorizes and directs the Superintendent, the Assistant 
Superintendent, or a designee thereof, on behalf of the District to deem “final” pursuant to Rule 
15c2-12 under the Securities Exchange Act of 1934 (the “Rule”) the Official Statement prior to its 
distribution by the Underwriter. The execution of the Official Statement, which shall include 
such changes and additions thereto deemed advisable by the Superintendent, the Assistant 
Superintendent, or a designee thereof, and such information permitted to be excluded from the 
Official Statement pursuant to the Rule, shall be conclusive evidence of the approval of the 
Official Statement by the District. 

 
The Superintendent, the Assistant Superintendent, or a designee thereof, are separately 

authorized and directed to execute the Official Statement and a statement that the facts 
contained in the Official Statement, and any supplement or amendment thereto (which shall be 
deemed an original part thereof for the purpose of such statement) were, at the time of sale of 
the Series B Bonds, true and correct in all material respects and that the Official Statement did 
not, on the date of sale of the Series B Bonds, and does not, as of the date of delivery of the 
Series B Bonds, contain any untrue statement of a material fact with respect to the District or 
omit to state material facts with respect to the District required to be stated where necessary to 
make any statement made therein not misleading in the light of the circumstances under which 
it was made. The Superintendent, the Assistant Superintendent, or a designee thereof, shall take 
such further actions prior to the signing of the Official Statement as are deemed necessary or 
appropriate to verify the accuracy thereof. 

 
Section 4.04. Official Action. All actions heretofore taken by the officers and agents of the 

District with respect to the sale and issuance of the Series B Bonds are hereby approved, and the 
President of the Board of the District, and the Superintendent/President, the Director of Fiscal 
Services and any and all other officers of the District are hereby authorized and directed for and 
in the name and on behalf of the District, to do any and all things and take any and all actions 
relating to the execution and delivery of any and all certificates, requisitions, agreements and 
other documents, which they, or any of them, may deem necessary or advisable in order to 
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consummate the lawful issuance and delivery of the Series B Bonds in accordance with this 
resolution. 
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ARTICLE V 
 

OTHER COVENANTS OF THE DISTRICT 
 
 
Section 5.01. Punctual Payment. The District will punctually pay, or cause to be paid, the 

principal of and interest on the Series B Bonds, in strict conformity with the terms of the Series B 
Bonds and of this Resolution, and it will faithfully observe and perform all of the conditions, 
covenants and requirements of this Resolution and of the Series B Bonds. Nothing herein 
contained shall prevent the District from making advances of its own moneys, howsoever 
derived, to any of the uses or purposes permitted by law.  

 
Section 5.02. Extension of Time for Payment. In order to prevent any accumulation of 

claims for interest after maturity, the District will not, directly or indirectly, extend or consent to 
the extension of the time for the payment of any claim for interest on any of the Series B Bonds 
and will not, directly or indirectly, approve any such arrangement by purchasing or funding 
said claims for interest or in any other manner. In case any such claim for interest shall be 
extended or funded, whether or not with the consent of the District, such claim for interest so 
extended or funded shall not be entitled, in case of default hereunder, to the benefits of this 
Resolution, except subject to the prior payment in full of the principal of all of the Series B 
Bonds then Outstanding and of all claims for interest which shall not have so extended or 
funded.  

 
Section 5.03. Protection of Security and Rights of Series B Bondowners. The District will 

preserve and protect the security of the Series B Bonds and the rights of the Series B 
Bondowners, and will warrant and defend their rights against all claims and demands of all 
persons. From and after the sale and delivery of any of the Series B Bonds by the District, the 
Series B Bonds shall be incontestable by the District.  

 
Section 5.04. Further Assurances. The District will adopt, make, execute and deliver any 

and all such further resolutions, instruments and assurances as may be reasonably necessary or 
proper to carry out the intention or to facilitate the performance of this Resolution, and for the 
better assuring and confirming unto the Owners of the Series B Bonds of the rights and benefits 
provided in this Resolution.  

 
Section 5.05. Tax Covenants. 
 
(a) Private Activity Bond Limitation. The District shall assure that the proceeds of the 

Series B Bonds are not so used as to cause the Series B Bonds to satisfy the private business tests 
of section 141(b) of the Code or the private loan financing test of section 141(c) of the Code. 

 
(b) Federal Guarantee Prohibition. The District shall not take any action or permit or suffer 

any action to be taken if the result of the same would be to cause any of the Series B Bonds to be 
“federally guaranteed” within the meaning of section 149(b) of the Code. 

 
(c) Rebate Requirement. The District shall take any and all actions necessary to assure 

compliance with section 148(f) of the Code, relating to the rebate of excess investment earnings, 
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if any, to the federal government, to the extent that such section is applicable to the Series B 
Bonds. 

 
(d) No Arbitrage. The District shall not take, or permit or suffer to be taken by the Paying 

Agent or otherwise, any action with respect to the proceeds of the Series B Bonds which, if such 
action had been reasonably expected to have been taken, or had been deliberately and 
intentionally taken, on the date of issuance of the Series B Bonds would have caused the Series 
B Bonds to be “arbitrage bonds” within the meaning of section 148 of the Code. 

 
(e) Maintenance of Tax-Exemption. The District shall take all actions necessary to assure 

the exclusion of interest on the Series B Bonds from the gross income of the Owners of the Series 
B Bonds to the same extent as such interest is permitted to be excluded from gross income 
under the Code as in effect on the date of issuance of the Series B Bonds. 

 
Section 5.06. Acquisition, Disposition and Valuation of Investments. 
 
(a) Except as otherwise provided in subsection (b) of this Section 5.06, the District 

covenants that all investments of amounts deposited in any fund or account created by or 
pursuant to this Resolution, or otherwise containing gross proceeds of the Series B Bonds 
(within the meaning of section 148 of the Code) shall be acquired, disposed of, and valued (as of 
the date that valuation is required by this Resolution or the Code) at Fair Market Value. 

 
(b) Investments in funds or accounts (or portions thereof) that are subject to a yield 

restriction under applicable provisions of the Code shall be valued at their present value (within 
the meaning of section 148 of the Code). 

 
Section 5.07. Continuing Disclosure. The District hereby covenants and agrees that it will 

comply with and carry out all of the provisions of the Continuing Disclosure Certificate, 
substantially in the form attached hereto as Exhibit E. Notwithstanding any other provision of 
this Resolution, failure of the District to comply with the Continuing Disclosure Certificate shall 
not be considered an event of default; however, any holder or beneficial owner of the Series B 
Bonds may take such actions as may be necessary and appropriate to compel performance, 
including seeking mandate of specific performance by court order. 

 
Section 5.08. Requirements of Section 15146 of the California Education Code. As 

required by section 15146 of the California Education Code (AB 1482, 2006), the District hereby 
states and certifies the following information: 

 
(a) Express Approval of Sale. Subject to the provisions of Section 4.01(f), the Board hereby 

approves the sale of the Series B Bonds by competitive sale. 
 

(b) Statement of Reasons for Method of Sale Selected. Subject to the provisions of Section 
4.01(f), the Board has determined to sell the Series B Bonds by competitive sale for the following 
reasons: (i) the District has successfully used this method of sale for its general obligation 
bonds, and (ii) the District believes the lowest interest rates on the Series B Bonds will be 
obtained by a competitive sale. 
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(c) Disclosure of Consultants. The bond counsel to the District in connection with the 
issuance of the Series B Bonds will be Quint & Thimmig LLP, San Francisco, California. The 
financial advisor to the District in connection with the issuance of the Series B Bonds will be 
KNN Public Finance, Oakland, California. The purchaser(s) of the Series B Bonds will be 
determined at the time of sale. 

 
(d) Costs Associated with the Sale of the Series B Bonds. Estimates of the costs associated 

with the issuance of the Series B Bonds are shown on Exhibit F attached hereto. 
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ARTICLE VI 
 

THE PAYING AGENT 
 
 
Section 6.01. Appointment of Paying Agent. U.S. Bank National Association is hereby 

appointed Paying Agent for the Series B Bonds. The Paying Agent undertakes to perform such 
duties, and only such duties, as are specifically set forth in this Resolution, and, even during the 
continuance of an Event of Default, no implied covenants or obligations shall be read into this 
Resolution against the Paying Agent. The Paying Agent shall signify its acceptance of the duties 
and obligations imposed upon it by this Resolution by executing and delivering to the District a 
certificate to that effect.  

 
The District may remove the Paying Agent initially appointed, and any successor 

thereto, and may appoint a successor or successors thereto, but any such successor shall be a 
bank or trust company doing business in the State of California, having a combined capital 
(exclusive of borrowed capital) and surplus of at least fifty million dollars ($50,000,000), and 
subject to supervision or examination by federal or state authority. If such bank or trust 
company publishes a report of condition at least annually, pursuant to law or to the 
requirements of any supervising or examining authority above referred to, then for the 
purposes of this Section 6.01 the combined capital and surplus of such bank or trust company 
shall be deemed to be its combined capital and surplus as set forth in its most recent report of 
condition so published.  

 
The Paying Agent may at any time resign by giving written notice to the District and the 

Series B Bondowners of such resignation. Upon receiving notice of such resignation, the District 
shall promptly appoint a successor Paying Agent by an instrument in writing. Any resignation 
or removal of the Paying Agent and appointment of a successor Paying Agent shall become 
effective upon acceptance of appointment by the successor Paying Agent.  

 
 Section 6.02. Paying Agent May Hold Series B Bonds. The Paying Agent may become 

the owner of any of the Series B Bonds in its own or any other capacity with the same rights it 
would have if it were not Paying Agent.  

 
Section 6.03. Liability of Agents. The recitals of facts, covenants and agreements herein 

and in the Series B Bonds contained shall be taken as statements, covenants and agreements of 
the District, and the Paying Agent assumes no responsibility for the correctness of the same, nor 
makes any representations as to the validity or sufficiency of this Resolution or of the Series B 
Bonds, nor shall incur any responsibility in respect thereof, other than as set forth in this 
Resolution. The Paying Agent shall not be liable in connection with the performance of its 
duties hereunder, except for its own negligence or willful default.  

 
In the absence of bad faith, the Paying Agent may conclusively rely, as to the truth of the 

statements and the correctness of the opinions expressed therein, upon certificates or opinions 
furnished to the Paying Agent and conforming to the requirements of this Resolution; but in the 
case of any such certificates or opinions by which any provision hereof are specifically required 
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to be furnished to the Paying Agent, the Paying Agent shall be under a duty to examine the 
same to determine whether or not they conform to the requirements of this Resolution.  

 
The Paying Agent shall not be liable for any error of judgment made in good faith by a 

responsible officer unless it shall be proved that the Paying Agent was negligent in ascertaining 
the pertinent facts.  

 
No provision of this Resolution shall require the Paying Agent to expend or risk its own 

funds or otherwise incur any financial liability in the performance of any of its duties 
hereunder, or in the exercise of any of its rights or powers, if it shall have reasonable grounds 
for believing that repayment of such funds or adequate indemnity against such risk or liability 
is not reasonably assured to it.  

 
The Paying Agent may execute any of the powers hereunder or perform any duties 

hereunder either directly or by or through agents or attorneys and the Paying Agent shall not be 
responsible for any misconduct or negligence on the part of any agent or attorney appointed 
with due care by it hereunder.  

 
Section 6.04. Notice to Agents. The Paying Agent may rely and shall be protected in 

acting or refraining from acting upon any notice, resolution, request, consent, order, certificate, 
report, warrant, bond or other paper or document believed by it to be genuine and to have been 
signed or presented by the proper party or proper parties. The Paying Agent may consult with 
counsel, who may be of counsel to the District, with regard to legal questions, and the opinion 
of such counsel shall be full and complete authorization and protection in respect of any action 
taken or suffered by it hereunder in good faith and in accordance therewith.  

 
Whenever in the administration of its duties under this Resolution the Paying Agent 

shall deem it necessary or desirable that a matter be proved or established prior to taking or 
suffering any action hereunder, such matter (unless other evidence in respect thereof be herein 
specifically prescribed) may, in the absence of bad faith on the part of the Paying Agent, be 
deemed to be conclusively proved and established by a certificate of the District, and such 
certificate shall be full warrant to the Paying Agent for any action taken or suffered under the 
provisions of this Resolution upon the faith thereof, but in its discretion the Paying Agent may, 
in lieu thereof, accept other evidence of such matter or may require such additional evidence as 
to it may seem reasonable.  

 
Section 6.05. Compensation, Indemnification. The District shall pay to the Paying Agent 

from time to time reasonable compensation for all services rendered under this Resolution, and 
also all reasonable expenses, charges, counsel fees and other disbursements, including those of 
their attorneys, agents and employees, incurred in and about the performance of their powers 
and duties under this Resolution. A District Representative is hereby authorized to execute an 
agreement or agreements with the Paying Agent in connection with such fees and expenses. 
The District further agrees to indemnify and save the Paying Agent harmless against any 
liabilities which it may incur in the exercise and performance of its powers and duties 
hereunder which are not due to its negligence or bad faith.  
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ARTICLE VII 
 

EVENTS OF DEFAULT AND REMEDIES OF BONDOWNERS 
 
 
Section 7.01. Events of Default. The following events (“events of default”) shall be events 

of default hereunder:  
 
(a) if default shall be made in the due and punctual payment of the principal of on any 

Series B Bond when and as the same shall become due and payable, whether at maturity as 
therein expressed, by declaration or otherwise;  

 
(b) if default shall be made in the due and punctual payment of any installment of 

interest on any Series B Bond when and as such interest installment shall become due and 
payable;  

 
(c) if default shall be made by the District in the observance of any of the covenants, 

agreements or conditions on its part in this Resolution or in the Series B Bonds contained, and 
such default shall have continued for a period of thirty (30) days after written notice thereof to 
the District; or  

 
(d) if the District shall file a petition seeking reorganization or arrangement under the 

federal bankruptcy laws or any other applicable law of the United States of America, or if a 
court of competent jurisdiction shall approve a petition, seeking reorganization of the District 
under the federal bankruptcy laws or any other applicable law of the United States of America, 
or if, under the provisions of any other law for the relief or aid of debtors, any court of 
competent jurisdiction shall assume custody or control of the District or of the whole or any 
substantial part of its property. 

 
Section 7.02. Remedies of Series B Bondowners. Any Series B Bondowner shall have the 

right, for the equal benefit and protection of all Series B Bondowners similarly situated:  
 
(a) by mandamus, suit, action or proceeding, to compel the District and its members, 

officers, agents or employees to perform each and every term, provision and covenant 
contained in this Resolution and in the Series B Bonds, and to require the carrying out of any or 
all such covenants and agreements of the District and the fulfillment of all duties imposed upon 
it;  

 
(b) by suit, action or proceeding in equity, to enjoin any acts or things which are 

unlawful, or the violation of any of the Series B Bondowners’ rights; or  
 
(c) upon the happening of any event of default (as defined in Section 7.01 hereof), by 

suit, action or proceeding in any court of competent jurisdiction, to require the District and its 
members and employees to account as if it and they were the trustees of an express trust.  

 
Section 7.03. Non-Waiver. Nothing in this Article VII or in any other provision of this 

Resolution, or in the Series B Bonds, shall affect or impair the obligation of the District, which is 
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absolute and unconditional, to pay the principal of and interest on the Series B Bonds to the 
respective Owners of the Series B Bonds at the respective dates of maturity, as herein provided, 
or affect or impair the right of action, which is also absolute and unconditional, of such Owners 
to institute suit to enforce such payment by virtue of the contract embodied in the Series B 
Bonds.  

 
A waiver of any default by any Series B Bondowner shall not affect any subsequent 

default or impair any rights or remedies on the subsequent default. No delay or omission of any 
Owner of any of the Series B Bonds to exercise any right or power accruing upon any default 
shall impair any such right or power or shall be construed to be a waiver of any such default or 
an acquiescence therein, and every power and remedy conferred upon the Series B Bondowners 
by this Article VI may be enforced and exercised from time to time and as often as shall be 
deemed expedient by the Owners of the Series B Bonds.  

 
If a suit, action or proceeding to enforce any right or exercise any remedy be abandoned 

or determined adversely to the Series B Bondowners, the District and the Series B Bondowners 
shall be restored to their former positions, rights and remedies as if such suit, action or 
proceeding had not been brought or taken.  

 
Section 7.04. Remedies Not Exclusive. No remedy herein conferred upon the Owners of 

Series B Bonds shall be exclusive of any other remedy and that each and every remedy shall be 
cumulative and shall be in addition to every other remedy given hereunder or thereafter 
conferred on the Series B Bondowners.  
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ARTICLE VIII 
 

SUPPLEMENTAL RESOLUTIONS 
 
 
Section 8.01. Supplemental Resolutions Effective Without Consent of the Owners. For 

any one or more of the following purposes and at any time or from time to time, a 
Supplemental Resolution of the District may be adopted, which, without the requirement of 
consent of the Owners of the Series B Bonds, shall be fully effective in accordance with its terms:  

 
(a) to add to the covenants and agreements of the District in this Resolution, other 

covenants and agreements to be observed by the District which are not contrary to or 
inconsistent with this Resolution as theretofore in effect;  

 
(b) to add to the limitations and restrictions in this Resolution, other limitations and 

restrictions to be observed by the District which are not contrary to or inconsistent with this 
Resolution as theretofore in effect;  

 
(c) to confirm, as further assurance, any pledge under, and the subjection to any lien or 

pledge created or to be created by, this Resolution, of any moneys, securities or funds, or to 
establish any additional funds or accounts to be held under this Resolution; or 

 
(d) to cure any ambiguity, supply and omission, or cure or correct any defect or 

inconsistent provision in this Resolution. 
 
Section 8.02. Supplemental Resolutions Effective With Consent to the Owners. Any 

modification or amendment of this Resolution and of the rights and obligations of the District 
and of the Owners of the Series B Bonds, in any particular, may be made by a Supplemental 
Resolution, with the written consent of the Owners of at least two-thirds in aggregate principal 
amount of the Series B Bonds Outstanding at the time such consent is given. No such 
modification or amendment shall permit a change in the terms of maturity of the principal of 
any Outstanding Series B Bonds or of any interest payable thereon or a reduction in the 
principal amount thereof or in the rate of interest thereon, or shall reduce the percentage of 
Series B Bonds the consent of the Owners of which is required to effect any such modification or 
amendment, or shall change any of the provisions in Section 7.01 hereof relating to Events of 
Default, or shall reduce the amount of moneys pledged for the repayment of the Series B Bonds 
without the consent of all the Owners of such Series B Bonds, or shall change or modify any of 
the rights or obligations of any Paying Agent without its written assent thereto.  
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ARTICLE IX 
 

MISCELLANEOUS 
 
 
Section 9.01. Benefits of Resolution Limited to Parties. Nothing in this Resolution, 

expressed or implied, is intended to give to any person other than the District, the Paying Agent 
and the Owners of the Series B Bonds, any right, remedy, claim under or by reason of this 
Resolution. Any covenants, stipulations, promises or agreements in this Resolution contained 
by and on behalf of the District shall be for the sole and exclusive benefit of the Owners of the 
Series B Bonds.  

 
Section 9.02. Defeasance. 
 
(a) Discharge of Resolution. Series B Bonds may be paid by the District in any of the 

following ways, provided that the District also pays or causes to be paid any other sums 
payable hereunder by the District:  

 
(i) by paying or causing to be paid the principal or redemption price of and 

interest on Series B Bonds Outstanding, as and when the same become due and payable;  
 
(ii) by depositing, in trust, at or before maturity, money or securities in the 

necessary amount (as provided in Section 9.02(c) to pay or redeem Series B Bonds 
Outstanding; or  

 
(iii) by delivering to the Paying Agent, for cancellation by it, Series B Bonds 

Outstanding.  
 
If the District shall pay all Series B Bonds Outstanding and shall also pay or cause to be 

paid all other sums payable hereunder by the District, then and in that case, at the election of 
the District (evidenced by a certificate of a District Representative, filed with the Paying Agent, 
signifying the intention of the District to discharge all such indebtedness and this Resolution), 
and notwithstanding that any Series B Bonds shall not have been surrendered for payment, this 
Resolution and other assets made under this Resolution and all covenants, agreements and 
other obligations of the District under this Resolution shall cease, terminate, become void and 
be completely discharged and satisfied, except only as provided in Section 9.02(b). In such 
event, upon request of the District, the Paying Agent shall cause an accounting for such period 
or periods as may be requested by the District to be prepared and filed with the District and 
shall execute and deliver to the District all such instruments as may be necessary to evidence 
such discharge and satisfaction, and the Paying Agent shall pay over, transfer, assign or deliver 
to the District all moneys or securities or other property held by it pursuant to this Resolution 
which are not required for the payment or redemption of Series B Bonds not theretofore 
surrendered for such payment or redemption.  

 
(b) Discharge of Liability on Series B Bonds. Upon the deposit, in trust, at or before 

maturity, of money or securities in the necessary amount (as provided in Section 9.02(c) to pay 
or redeem any Outstanding Series B Bond (whether upon or prior to its maturity or the 



-26- 

redemption date of such Series B Bond), provided that, if such Series B Bond is to be redeemed 
prior to maturity, notice of such redemption shall have been given as in Section 2.03 provided 
or provision satisfactory to the Paying Agent shall have been made for the giving of such notice, 
then all liability of the District in respect of such Series B Bond shall cease and be completely 
discharged, except only that thereafter the Owner thereof shall be entitled only to payment of 
the principal of and interest on such Series B Bond by the District, and the District shall remain 
liable for such payment, but only out of such money or securities deposited with the Paying 
Agent as aforesaid for such payment, provided further, however, that the provisions of Section 
9.02(d) shall apply in all events.  

 
The District may at any time surrender to the Paying Agent for cancellation by it any 

Series B Bonds previously issued and delivered, which the District may have acquired in any 
manner whatsoever, and such Series B Bonds, upon such surrender and cancellation, shall be 
deemed to be paid and retired.  

 
(c) Deposit of Money or Securities with Paying Agent. Whenever in this Resolution it is 

provided or permitted that there be deposited with or held in trust by the Paying Agent money 
or securities in the necessary amount to pay or redeem any Series B Bonds, the money or 
securities so to be deposited or held may include money or securities held by the Paying Agent 
in the funds and accounts established pursuant to this Resolution and shall be:  

 
(i) lawful money of the United States of America in an amount equal to the 

principal amount of such Series B Bonds and all unpaid interest thereon to maturity, 
except that, in the case of Series B Bonds which are to be redeemed prior to maturity and 
in respect of which notice of such redemption shall have been given as in Section 2.03 
provided or provision satisfactory to the Paying Agent shall have been made for the 
giving of such notice, the amount to be deposited or held shall be the principal amount 
or redemption price of such Series B Bonds and all unpaid interest thereon to the 
redemption date; or  

 
(ii) Federal Securities (not callable by the issuer thereof prior to maturity) the 

principal of and interest on which when due, in the opinion of a certified public 
accountant delivered to the District, will provide money sufficient to pay the principal 
or redemption price of and all unpaid interest to maturity, or to the redemption date, as 
the case may be, on the Series B Bonds to be paid or redeemed, as such principal or 
redemption price and interest become due, provided that, in the case of Series B Bonds 
which are to be redeemed prior to the maturity thereof, notice of such redemption shall 
have been given as in Section 2.03 provided or provision satisfactory to the Paying 
Agent shall have been made for the giving of such notice;  
 

provided, in each case, that the Paying Agent shall have been irrevocably instructed (by the 
terms of this Resolution or by request of the District) to apply such money to the payment of 
such principal or redemption price and interest with respect to such Series B Bonds.  

 
(d) Payment of Series B Bonds After Discharge of Resolution. Notwithstanding any 

provisions of this Resolution, any moneys held by the Paying Agent in trust for the payment of 
the principal or redemption price of, or interest on, any Series B Bonds and remaining 
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unclaimed for one year after the principal of all of the Series B Bonds has become due and 
payable (whether at maturity or upon call for redemption or by acceleration as provided in this 
Resolution), if such moneys were so held at such date, or one year after the date of deposit of 
such moneys if deposited after said date when all of the Series B Bonds became due and 
payable, shall, upon request of the District, be repaid to the District free from the trusts created 
by this Resolution, and all liability of the Paying Agent with respect to such moneys shall 
thereupon cease; provided, however, that before the repayment of such moneys to the District as 
aforesaid, the Paying Agent may (at the cost of the District) first mail to the Owners of all Series 
B Bonds which have not been paid at the addresses shown on the registration books maintained 
by the Paying Agent a notice in such form as may be deemed appropriate by the Paying Agent, 
with respect to the Series B Bonds so payable and not presented and with respect to the 
provisions relating to the repayment to the District of the moneys held for the payment thereof.  

 
Upon compliance by the District with the foregoing with respect to all Series B Bonds 

Outstanding, any funds held by the Paying Agent after payment of all fees and expenses of the 
Paying Agent, which are not required for the purposes of the preceding paragraph, shall be 
paid over to the District. 

 
Section 9.03. Execution of Documents and Proof of Ownership by Series B Bondowners. 

Any request, declaration or other instrument which this Resolution may require or permit to be 
executed by Series B Bondowners may be in one or more instruments of similar tenor, and shall 
be executed by Series B Bondowners in person or by their attorneys appointed in writing.  

 
Except as otherwise herein expressly provided, the fact and date of the execution by any 

Series B Bondowner or his attorney of such request, declaration or other instrument, or of such 
writing appointing such attorney, may be proved by the certificate of any notary public or other 
officer authorized to take acknowledgments of deeds to be recorded in the state in which he 
purports to act, that the person signing such request, declaration or other instrument or writing 
acknowledged to him the execution thereof, or by an affidavit of a witness of such execution, 
duly sworn to before such notary public or other officer.  

 
Except as otherwise herein expressly provided, the ownership of registered Series B 

Bonds and the amount, maturity, number and date of holding the same shall be proved by the 
registry books.  

 
Any request, declaration or other instrument or writing of the Owner of any Series B 

Bond shall bind all future Owners of such Series B Bond in respect of anything done or suffered 
to be done by the District or the Paying Agent in good faith and in accordance therewith.  

 
Section 9.04. Waiver of Personal Liability. No boardmember, officer, agent or employee 

of the District shall be individually or personally liable for the payment of the principal of or 
interest on the Series B Bonds; but nothing herein contained shall relieve any such 
boardmember, officer, agent or employee from the performance of any official duty provided 
by law.  

 
Section 9.05. Destruction of Canceled Series B Bonds. Whenever in this Resolution 

provision is made for the surrender to the District of any Series B Bonds which have been paid 
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or canceled pursuant to the provisions of this Resolution, a certificate of destruction duly 
executed by the Paying Agent shall be deemed to be the equivalent of the surrender of such 
canceled Series B Bonds and the District shall be entitled to rely upon any statement of fact 
contained in any certificate with respect to the destruction of any such Series B Bonds therein 
referred to.  

 
Section 9.06. Partial Invalidity. If any Section, paragraph, sentence, clause or phrase of 

this Resolution shall for any reason be held illegal or unenforceable, such holding shall not 
affect the validity of the remaining portions of this Resolution. The District hereby declares that 
it would have adopted this Resolution and each and every other Section, paragraph, sentence, 
clause or phrase hereof and authorized the issue of the Series B Bonds pursuant thereto 
irrespective of the fact that any one or more Sections, paragraphs, sentences, clauses, or phrases 
of this Resolution may be held illegal, invalid or unenforceable. If, by reason of the judgment of 
any court, the District is rendered unable to perform its duties hereunder, all such duties and all 
of the rights and powers of the District hereunder shall be assumed by and vest in the District in 
trust for the benefit of the Series B Bondowners.  

 
Section 9.07. Effective Date of Resolution. This Resolution shall take effect from and after 

the date of its passage and adoption.  
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 * * * * * * *  
 

THE FOREGOING RESOLUTION is approved and adopted by the Board of Education 
of the Berkeley Unified School District this 13th day of April, 2011. 

 
 
 
 
   

President of the Board of Education 
ATTEST:  
 
 
 
   

Clerk of the Board of Education 
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EXHIBIT A 
 

FORM OF SERIES B BOND  
 
 

United States of America  
State of California  
Alameda County 

 
BERKELEY UNIFIED SCHOOL DISTRICT  

GENERAL OBLIGATION BONDS, ELECTION OF 2010, SERIES B (2011) 
 
 

INTEREST RATE: MATURITY DATE: ISSUE DATE: CUSIP:  

_______% August 1, ____ ____ __, 2011 ____ 

 
 
REGISTERED OWNER: CEDE & CO. 
 
PRINCIPAL SUM: ________________________________________ DOLLARS  
  

The BERKELEY UNIFIED SCHOOL DISTRICT, a unified school district, duly organized and 
existing under and by virtue of the Constitution and laws of the State of California (the “District”), for 
value received hereby promises to pay to the Registered Owner stated above, or registered assigns (the 
“Owner”), on the Maturity Date stated above (subject to any right of prior redemption hereinafter 
provided for), the Principal Sum stated above, in lawful money of the United States of America, and to 
pay interest thereon in like lawful money from the interest payment date next preceding the date of 
authentication of this Bond (unless (i) this Bond is authenticated on an interest payment date, in which 
event it shall bear interest from such date of authentication, or (ii) this Bond is authenticated prior to an 
interest payment date and after the close of business on the fifteenth day of the month preceding such 
interest payment date, in which event it shall bear interest from such interest payment date, or (iii) this 
Series B Bond is authenticated on or prior to July 15, 2011, in which event it shall bear interest from the 
Issue Date stated above; provided however, that if at the time of authentication of this Bond, interest is in 
default on this Bond, this Bond shall bear interest from the interest payment date to which interest has 
previously been paid or made available for payment on this Bond) until payment of such Principal Sum 
in full, at the rate per annum stated above, payable on February 1 and August 1 in each year, 
commencing August 1, 2011, calculated on the basis of 360-day year comprised of twelve 30-day months. 
Principal hereof is payable at the office of U.S. Bank National Association (the “Paying Agent”), in San 
Francisco, California. Interest hereon (including the final interest payment upon maturity or earlier 
redemption) is payable by check or draft of the Paying Agent mailed by first-class mail to the Owner at 
the Owner’s address as it appears on the registration books maintained by the Paying Agent as of the 
close of business on the fifteenth day of the month next preceding such interest payment date (the 
“Record Date”), or at such other address as the Owner may have filed with the Paying Agent for that 
purpose; provided however, that payment of interest may be by wire transfer in immediately available 
funds to an account in the United States of America to any Owner of Bonds in the aggregate principal 
amount of $1,000,000 or more who shall furnish written wire instructions to the Paying Agent at least five 
(5) days before the applicable Record Date. 

 
This Bond is one of a duly authorized issue of bonds of the District designated as “Berkeley 

Unified School District (Alameda County, California) General Obligation Bonds, Election of 2010, Series B 
(2011)” (the “Series B Bonds”), in an aggregate principal amount of __________________ dollars 
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($________), all of like tenor and date (except for such variation, if any, as may be required to designate 
varying numbers, maturities, interest rates or redemption and other provisions) and all issued pursuant 
to the provisions of Article 4.5 of Chapter 3 of Part 1, of Division 2 of Title 5 (commencing with section 
53506) of the California Government Code (the “Act”), and pursuant to Resolution No. ____ of the 
District adopted April 13, 2011 (the “Resolution”), authorizing the issuance of the Series B Bonds. 
Reference is hereby made to the Resolution (copies of which are on file at the office of the Clerk of the 
Board of Education of the District) and the Act for a description of the terms on which the Series B Bonds 
are issued and the rights thereunder of the owners of the Series B Bonds and the rights, duties and 
immunities of the Paying Agent and the rights and obligations of the District thereunder, to all of the 
provisions of which Resolution the Owner of this Bond, by acceptance hereof, assents and agrees. 

 
This Bond is one of a series of bonds issued for the purpose of raising money for the acquisition, 

construction and rehabilitation of school facilities, and to pay all necessary legal, financial, engineering 
and contingent costs in connection therewith under authority of and pursuant to the laws of the State of 
California, and the requisite 55% vote of the electors of the District cast at a bond election held on 
November 2, 2010, upon the question of issuing Bonds in the amount of $210,000,000 (the 
“Authorization”). The Bonds represent the second issue under the Authorization. 

 
This Bond and the interest hereon and on all other Bonds and the interest thereon (to the extent 

set forth in the Resolution) are general obligations of the District and do not constitute an obligation of 
the County. The District has the power and is obligated to cause the Alameda County Treasurer-Tax 
Collector to levy ad valorem taxes for the payment of the Series B Bonds and the interest thereon upon all 
property within the District subject to taxation by the District. No part of any fund of the County is 
pledged or obligated to the payment of the Series B Bonds. 

 
The Series B Bonds maturing on or before August 1, ____, are non-callable. The Series B Bonds 

maturing on August 1, ____, or any time thereafter, are callable for redemption prior to their stated 
maturity date at the option of the District, in whole or in part on any date on or after August 1, ____ (in 
such maturities as are designated by the District, or, if the District fails to designate such maturities, on a 
proportional basis), and may be redeemed prior to the maturity thereof by payment of all principal, plus 
accrued interest to date of redemption, without premium, payable from any source lawfully available 
therefor. 

 
The Series B Bonds maturing on August 1, ____, are subject to mandatory sinking fund 

redemption prior to their stated maturity date, at the principal amount thereof without premium on each 
August 1, on and after August 1, ____, to and including August 1, ____, in the principal amounts as set 
forth in the following table: 

 
Date of  

Sinking Fund  
Redemption Sinking Fund 
(August 1) Installment Amount 

    
†Maturity 

 
The Paying Agent shall give notice of the redemption of the Series B Bonds at the expense of the 

District. Such notice shall specify: (a) that the Series B Bonds or a designated portion thereof are to be 
redeemed, (b) the numbers and CUSIP numbers of the Series B Bonds to be redeemed, (c) the date of 
notice and the date of redemption, (d) the place or places where the redemption will be made, and (e) 
descriptive information regarding the Series B Bonds including the dated date, interest rate and stated 
maturity date. Such notice shall further state that on the specified date there shall become due and 
payable upon each Bond to be redeemed, the portion of the principal amount of such Bond to be 
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redeemed, together with interest accrued to said date, and that from and after such date interest with 
respect thereto shall cease to accrue and be payable. 

 
The Series B Bonds are issuable as fully registered Bonds, without coupons, in denominations of 

$5,000 and any integral multiple thereof. Subject to the limitations and conditions and upon payment of 
the charges, if any, as provided in the Resolution. Bonds may be exchanged for a like aggregate principal 
amount of Bonds of other authorized denominations and of the same maturity.  

 
This Bond is transferable by the Owner hereof, in person or by his attorney duly authorized in 

writing, at said office of the Paying Agent in San Francisco, California, but only in the manner and subject 
to the limitations provided in the Resolution, and upon surrender and cancellation of this Bond. Upon 
registration of such transfer a new Bond or Bonds, of authorized denomination or denominations, for the 
same aggregate principal amount and of the same maturity will be issued to the transferee in exchange 
herefor.  

 
The District and the Paying Agent may treat the Owner hereof as the absolute owner hereof for 

all purposes, and the District and the Paying Agent shall not be affected by any notice to the contrary.  
 
The Resolution may be amended without the consent of the Owners of the Series B Bonds to the 

extent set forth in the Resolution.  
 
It is hereby certified that all of the things, conditions and acts required to exist, to have happened 

or to have been performed precedent to and in the issuance of this Bond do exist, have happened or have 
been performed in due and regular time and manner as required by the laws of the State of California, 
and that the amount of this Bond, together with all other indebtedness of the District, does not exceed any 
limit prescribed by any laws of the State of California, and is not in excess of the amount of Bonds 
permitted to be issued under the Resolution.  

 
This Bond shall not be entitled to any benefit under the Resolution or become valid or obligatory 

for any purpose until the Certificate of Authentication hereon shall have been signed manually by the 
Paying Agent.  

 
THE SERIES B BONDS HAVE BEEN DESIGNATED BY THE DISTRICT AS “QUALIFIED TAX-

EXEMPT OBLIGATIONS” WITHIN THE MEANING OF SECTION 265(b)(3) OF THE INTERNAL 
REVENUE CODE OF 1986. 

 
Unless this certificate is presented by an authorized representative of The Depository Trust 

Company; a New York corporation (“DTC”), to the District or the Paying Agent for registration of 
transfer, exchange, or payment, and any certificate issued is registered in the name of Cede & Co. or in 
such other name as is requested by an authorized representative of DTC (and any payment is made to 
Cede & Co. or to such other entity as is requested by an authorized representative of DTC), ANY 
TRANSFER, PLEDGE, OR OTHER USE HEREOF FOR VALUE OR OTHERWISE BY OR TO ANY 
PERSON IS WRONGFUL inasmuch as the registered owner hereof, Cede & Co., has an interest herein. 

 



Exhibit A 
Page 4 

IN WITNESS WHEREOF, the Berkeley Unified School District has caused this Bond to be 
executed in its name and on its behalf with the facsimile signatures of the President of its Board of 
Education and the Clerk of the Board of Education, all as of the Issue Date stated above.  

 
BERKELEY UNIFIED SCHOOL DISTRICT 
 
 
 
By   

President of the Board of Education 
 
 

ATTEST:  
 
 
 
   

Clerk of the Board of Education 
 
 

CERTIFICATE OF AUTHENTICATION  
 
This is one of the Series B Bonds described in the within-mentioned Resolution.  
 
 Authentication Date:  

U.S. BANK NATIONAL ASSOCIATION, as 
Paying Agent 
 
 
By    

Authorized Signatory  
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ASSIGNMENT 
 
 
For value received, the undersigned do(es) hereby sell, assign and transfer unto  

  
  
  

(Name, Address and Tax Identification or Social Security Number of Assignee) 

  
  
  
the within Bond and do(es) hereby irrevocably constitute(s) and appoint(s) 

  
  
attorney, to transfer the same on the registration books of the Paying Agent with full power of 
substitution in the premises. 

 
Dated: _______________ 
 
Signature Guaranteed: 
 

 

____________________________________ ____________________________________ 
Notice: Signature(s) must be guaranteed by a qualified 
guarantor institution. 

Notice: The signature on this assignment must 
correspond with the name(s) as written on the face of 
the within Bond in every particular without alteration or 
enlargement or any change whatsoever.” 
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EXHIBIT B 
 

FORM OF NOTICE OF SALE 
 
 

$10,000,000* 
BERKELEY UNIFIED SCHOOL DISTRICT 

(Alameda County, California) 
General Obligation Bonds, Election of 2010, Series B (2011) 

 
 

NOTICE IS HEREBY GIVEN that electronic or faxed bids for the purchase of $10,000,000* aggregate 
principal amount of Berkeley Unified School District (Alameda County, California) General Obligation 
Bonds, Election of 2010, Series B (2011) (the “Series B Bonds”), will be received by the Berkeley Unified 
School District (the “District”) at the time and in the form below specified: 

 
TIME: Thursday, May 12, 2011, at 9:30 A.M. (Pacific Time). 
 
SUBMISSION OF BIDS: Bids may be submitted (for receipt not later than the time set forth 

above) either (a) electronically through the I-Deal LLC BiDCOMP/PARITY© system or (b) by fax. See 
“FORM OF BID” herein.  

 
Bidders should be aware that the par amount of the Series B Bonds may be reduced if the 

refunding of certain maturities of the District’s outstanding bonds do not meet its minimum savings 
goals. See “ADJUSTMENT OF PRINCIPAL AMOUNTS AND OF MATURITIES” BELOW. 

 
ISSUE; BOOK ENTRY: $10,000,000* consisting of fully registered bonds, without coupons. The 

Series B Bonds will be dated as of their date of delivery, expected to be June 1, 2011, and will be issued in 
minimum denominations of $5,000. The Series B Bonds will be issued in a book entry only system with no 
physical distribution of the Series B Bonds made to the public. The Depository Trust Company, New 
York, New York (“DTC”), will act as depository for the Series B Bonds which will be immobilized in its 
custody. The Series B Bonds will be registered in the name of Cede & Co., as nominee for DTC, on behalf 
of the participants in the DTC system and the subsequent beneficial owners of the Series B Bonds. 

 
MATURITIES: The Series B Bonds will mature, or be subject to mandatory sinking fund 

redemption, on the dates, on the dates and in the amounts, as set forth in the following table. Each bidder 
is required to specify in its bid whether, for any particular year, the Series B Bonds will mature or, alternately, be 
subject to mandatory sinking fund redemption in such year: 
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Maturity Principal Maturity Principal 
Date Amount* Date Amount* 

    
    
    
    
    
    
    
    
    

    
*Preliminary, subject to change. 

 
ADJUSTMENT OF PRINCIPAL AMOUNTS AND OF MATURITIES: The maturity amounts set 

forth above for the Series B Bonds may be adjusted either upward or downward in order to achieve 
approximately equal annual savings after award of the Series B Bonds has been made to the successful 
bidder. The successful bidder will be notified of the actual principal amounts and maturity schedule 
relating to the Series B Bonds within 6 hours after the expiration of the time prescribed for the receipt of 
proposals. Any increase or decrease will be in $5,000 increments of principal amounts. In the event of any 
such adjustment, no re-bidding or recalculation of the bids submitted will be required or permitted and 
no successful bid may be withdrawn. The successful bidder will not be permitted to change the interest 
rates in its bid. 

 
INTEREST: The Series B Bonds shall bear interest, calculated on a 30/360 day basis, at a rate or 

rates to be fixed upon the sale thereof but not to exceed 12% per annum, payable semiannually on each 
February 1 and August 1, commencing August 1, 2011. 

 
PAYMENT: Principal of the Series B Bonds will be payable upon surrender at U.S. Bank National 

Association, San Francisco, California (the “Paying Agent”). Interest on the Series B Bonds will be 
payable by check or draft mailed by first class mail to the owner at the address listed on the registration 
books maintained by the Paying Agent for such purpose. 

 
REGISTRATION: The Series B Bonds will be issued as fully registered bonds as to both 

principal and interest. The Series B Bonds will be issued in the book-entry system of The Depository Trust 
Company of New York (“DTC”), and the ownership of the Bonds will be registered to the nominee of 
DTC. 

 
OPTIONAL REDEMPTION: The Series B Bonds maturing on or before August 1, ____, are non-

callable. The Series B Bonds maturing on August 1, ____, or any time thereafter, are callable for 
redemption prior to their stated maturity date at the option of the District, in whole or in part on any date 
on or after August 1, ____ (in such maturities as are designated by the District, or, if the District fails to 
designate such maturities, on a proportional basis), and may be redeemed prior to the maturity thereof by 
payment of all principal, plus accrued interest to date of redemption, without premium, payable from 
any source lawfully available therefor. 

 
SINKING FUND REDEMPTION: Any bidder may, at its option, specify that one or more 

maturities of the Series B Bonds will consist of term Series B Bonds which are subject to mandatory 
sinking fund redemption in consecutive years immediately preceding the maturity thereof, as designated 
in the bid of such bidder. In the event that the bid of the successful bidder specifies that any maturity of 
Series B Bonds will be term Series B Bonds, such term Series B Bonds will be subject to mandatory sinking 
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fund redemption on August 1 in each year so designated in the bid, in the respective amounts for such 
years as set forth above under the heading “MATURITIES,” at a redemption price equal to the principal 
amount thereof to be redeemed together with accrued interest thereon to the redemption date, without 
premium. 

 
PURPOSE: The Series B Bonds are to be issued by the District and are authorized pursuant to the 

provisions of Article 4.5 of Chapter 3 of Part 1, of Division 2 of Title 5 (commencing with section 53506) of 
the California Government Code, and the provisions of a resolution of the Board of Education of the 
District (the “Board”) to (a) construct new classrooms for growth, complete seismic upgrades, construct 
science labs, upgrade computers and education technology, renovate playgrounds, replace restrooms, 
cafeterias, roofs, heating and fire safety systems, remove hazardous materials and improve energy 
efficiency, and (b) pay all necessary legal, financial, engineering and contingent costs in connection 
therewith. 

 
SECURITY: The Series B Bonds are general obligations of the District. The County Board has the 

power and is obligated to levy ad valorem taxes for the payment of the Series B Bonds and the interest 
thereon without limitation as to rate or amount upon all property within the District subject to taxation 
(except for certain classes of personal property). 

 
MUNICIPAL BOND INSURANCE; BIDDER’S OPTION: The District has applied to Assured 

Guaranty Municipal Corp. (“AGM”) for a commitment to issue a policy insuring the payment when due 
of principal of and interest on the Series B Bonds. In the event such a commitment is obtained prior to the 
sale date, such information will be made available to bidders by AGM. In the event the District obtains a 
commitment for municipal bond insurance, each bidder shall have the option to elect whether such 
insurance will be issued. In the event that the winning bidder elects to obtain any policy of municipal 
bond insurance, the premium for such insurance and the costs of any related ratings will be paid by the 
bidder, and the District will have no responsibility for payment of such premium and costs. 

 
Bids shall not be conditioned upon the issuance of a municipal bond insurance policy. Subject to 

the limitations described below, the District and the County will cooperate in any effort to qualify the 
Series B Bonds for such bond insurance. Neither the District nor the County makes any representation as 
to whether the Series B Bonds will qualify for municipal bond insurance and satisfaction of any 
conditions to the issuance of a municipal bond insurance policy shall be the sole responsibility of the 
bidder. In particular, the County will neither amend nor supplement the Resolution in any way nor will it 
agree in advance of the sale of the Series B Bonds to enter into any additional agreements with respect to 
the provision of any such policy. FAILURE OF AGM TO ISSUE ITS POLICY SHALL NOT CONSTITUTE 
CAUSE FOR A FAILURE OR REFUSAL BY THE SUCCESSFUL BIDDER TO ACCEPT DELIVERY OF OR 
PAY FOR THE BONDS. IN THE EVENT OF SUCH FAILURE, THE DISTRICT SHALL AMEND THE 
OFFICIAL STATEMENT AND THE COST OF PRINTING AND MAILING SUCH SUPPLEMENT 
SHALL BE BORNE BY THE SUCCESSFUL BIDDER ALONE. The successful bidder must provide the 
District with the municipal bond insurance commitment and information with respect to the municipal 
bond insurance policy and the insurance provider for inclusion in the final Official Statement within two 
business days following the award of the bid. The District will require an opinion of counsel to the 
insurance provider regarding the enforceability of the municipal bond insurance policy, in form 
reasonably satisfactory to Bond Counsel and the successful bidder. 

 
 

TERMS OF SALE 
 
INTEREST RATE: No rate of interest may be bid which exceeds 12% per annum. Each rate bid 

must be a multiple of one-twentieth of one percent (1/20%) or one-eighth of one percent (1/8%). No 
Series B Bond shall bear more than one interest rate, and all Series B Bonds of the same maturity shall 
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bear the same rate. Each Series B Bond must bear interest at the rate specified in the bid from its date to 
its fixed maturity date. The rate on any maturity or group of maturities shall not be more than 4% higher 
than the interest rate on any other maturity or group of maturities.  

 
FORM OF BID; MAXIMUM DISCOUNT: All bids must be for not less than all of the Series B 

Bonds hereby offered for sale and for not less than the par amount thereof. 
 
Electronic Bids. To the extent any instructions or directions set forth in BiDCOMP/PARITY© 

conflict with this Official Notice of Sale, the terms of this Official Notice of Sale shall KNN Public Finance 
(the “Financial Advisor”) Advisor at (510) 208-8202 or BiDCOMP/PARITY© at (212) 404-8102. 

 
Fax Bids. Fax bids or must be faxed to the District, in care of the Financial Advisor, to (510) 208-

8282. 
 
THE DISTRICT RETAINS ABSOLUTE DISCRETION TO DETERMINE WHETHER ANY BID IS 

TIMELY, LEGIBLE AND COMPLETE. NONE OF THE DISTRICT, THE FINANCIAL ADVISOR, OR 
QUINT & THIMMIG LLP (“BOND COUNSEL”) TAKES ANY RESPONSIBILITY FOR INFORMING 
ANY BIDDER PRIOR TO THE TIME FOR RECEIVING BIDS THAT ITS BID IS INCOMPLETE, 
ILLEGIBLE OR NOT RECEIVED. 

 
EACH BIDDER SUBMITTING AN ELECTRONIC BID UNDERSTANDS AND AGREES BY 

DOING SO THAT IT IS SOLELY RESPONSIBLE FOR ALL ARRANGEMENTS WITH 
BiDCOMP/PARITY© AND THAT BiDCOMP/PARITY© IS NOT ACTING AS AN AGENT OF THE 
DISTRICT. INSTRUCTIONS AND FORMS FOR SUBMITTING ELECTRONIC BIDS MUST BE 
OBTAINED FROM BiDCOMP/PARITY© AND THE DISTRICT ASSUMES NO RESPONSIBILITY FOR 
ENSURING OR VERIFYING BIDDER COMPLIANCE WITH THE PROCEDURES OF 
BiDCOMP/PARITY©. THE DISTRICT SHALL ASSUME THAT ANY BID RECEIVED THROUGH 
BiDCOMP/PARITY© HAS BEEN MADE BY A DULY AUTHORIZED AGENT OF THE BIDDER. 

 
THE DISTRICT WILL MAKE ITS BEST EFFORTS TO ACCOMMODATE ELECTRONIC BIDS; 

HOWEVER THE DISTRICT, THE FINANCIAL ADVISOR AND BOND COUNSEL ASSUME NO 
RESPONSIBILITY FOR ANY ERROR CONTAINED IN ANY BID SUBMITTED ELECTRONICALLY, OR 
FOR FAILURE OF ANY BID TO BE TRANSMITTED, RECEIVED OR ACCEPTED AT THE OFFICIAL 
TIME FOR RECEIPT OF BIDS. THE OFFICIAL TIME FOR RECEIPT OF BIDS WILL BE DETERMINED 
BY THE DISTRICT AND THE DISTRICT SHALL NOT BE REQUIRED TO ACCEPT THE TIME KEPT BY 
BiDCOMP/PARITY© AS THE OFFICIAL TIME.  

 
THERE IS NO GUARANTEE THAT THE FINANCIAL ADVISOR’S FAX MACHINE WILL BE 

AVAILABLE TO RECEIVE BIDS PRIOR TO OR AT 9:30 A.M. PACIFIC TIME ON THE DATE LISTED 
ABOVE. FAX BIDS ARE AT THE RISK OF THE BIDDER. Each fax bid must be in accordance with the 
terms and conditions set forth herein, and must be submitted on, or in substantial accordance with, the 
Bid Form attached hereto. 

 
BEST BID: The Series B Bonds will be awarded to the responsible bidder or bidders offering to 

purchase the Series B Bonds at the lowest true interest cost to the District. The true interest cost of each bid 
will be determined on the basis of the present value of the aggregate future semiannual payments 
resulting from the interest rates specified by the bidder. The present value will be calculated to the dated 
date of the Series B Bonds (assumed to be June 1, 2011) and will be based on the proposed bid amount 
(par value less any discount or plus any premium). For the purpose of making such determination, it 
shall be assumed that any Series B Bond designated as term bonds by the bidder shall be deemed to be 
payable on the dates and in the amounts as shown under the section entitled “MATURITIES” herein. 
Each bidder is requested, but not required, to state in his bid the percentage true interest cost to the 
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District, which shall be considered as informative only and shall not be binding on either the bidder or 
the District. The determination of the best bid by the District’s financial advisor shall be binding and 
conclusive on all bidders.  

 
RIGHT OF CANCELLATION OF SALE BY DISTRICT: The District reserves the right, in its 

sole discretion, at any time to cancel the public sale of the Series B Bonds. In such event, the District shall 
cause notice of cancellation of this invitation for bids and the public sale of the Series B Bonds to be 
communicated through the Bond Buyer Wire as promptly as practicable. However, no failure to publish 
such notice or any defect or omission therein shall affect the cancellation of the public sale of the Series B 
Bonds. 

 
RIGHT TO MODIFY OR AMEND: The District reserves the right, in its sole discretion, to 

modify or amend this official Notice of Sale including, but not limited to, the right to adjust and change 
the principal amount and principal amortization schedule of the Series B Bonds being offered, however, 
such modifications or amendments shall be made not later than 9:30 A.M., California time, on the 
business day prior to the bid opening and communicated through the Bond Buyer Wire. 

 
RIGHT OF POSTPONEMENT BY DISTRICT: The District reserves the right, in its sole 

discretion, to postpone, from time to time, the date established for the receipt of bids. Any such 
postponement will be communicated through the Bond Buyer Wire not later than 9:30 A.M., California 
time, on the business day prior to any announced date for receipt of bids. If any date is postponed, any 
alternative sale date will be announced through the Bond Buyer Wire at least 24 hours prior to such 
alternative sale date. On any such alternative sale date, any bidder may submit a bid for the purchase of 
the Series B Bonds in conformity in all respects with the provisions of this Official Notice of Sale, except 
for the date of sale and except for the changes announced by through the Bond Buyer Wire at the time the 
sale date and time are announced. 

 
RIGHT OF REJECTION: The District reserves the right, in its sole discretion, to reject any and all 

bids and to waive any irregularity or informality in any bid except that no bids will be accepted later than 
9:30 A.M. on the date set for receipt of bids. 

 
PROMPT AWARD: Pursuant to authority granted by the Board, the Superintendent, or the 

Superintendent’s designee, will take action awarding the Series B Bonds or rejecting all bids not later than 
twenty-six (26) hours after the expiration of the time herein prescribed for the receipt of proposals; 
provided, that the award may be made after the expiration of the specified time if the bidder shall not 
have given to said Board notice in writing of the withdrawal of such proposal. 

 
PLACE OF DELIVERY; CANCELLATION FOR LATE DELIVERY: It is expected that said 

Series B Bonds will be delivered to DTC for the account of the successful bidder within twenty (20) days 
from the date of sale thereof. The successful bidder shall have the right, at his option, to cancel its 
obligation to purchase the Series B Bonds if the Series B Bonds are not tendered for delivery within sixty 
(60) days from the date of the sale thereof, and in such event the successful bidder shall be entitled to the 
return of the deposit accompanying his bid. 

 
GOOD FAITH DEPOSIT: A good faith deposit (“Deposit”) in the form of a certified or cashier’s 

check or a wire transfer, in the amount of $_________ payable to the order of the U.S. Bank National 
Association, as paying agent, must be remitted by the winning bidder within 48 hours after the 
acceptance of its bid. The Deposit shall be cashed by the Paying Agent on behalf of the District and shall 
then be applied toward the purchase price of the Series B Bonds. If after the award of the Series B Bonds 
the successful bidder or bidders fail to complete their purchase on the terms stated in their bid, the 
Deposit will be retained by the District. No interest on the Deposit will accrue to any bidder. 
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CHANGE IN TAX EXEMPT STATUS: At any time before the Series B Bonds are tendered for 
delivery, the successful bidder may disaffirm and withdraw his proposal if the interest received by 
private holders from Series B Bonds of the same type and character shall be declared to be taxable income 
under present federal income tax laws, either by a ruling of the Internal Revenue Service or by a decision 
of any federal court, or shall be declared taxable, or be requited to be taken into account in computing 
federal income taxes (except alternative minimum taxes and environmental taxes payable by 
corporations) by any federal income tax law enacted subsequent to the date of this notice. 

 
CLOSING PAPERS; BOND PRINTING: Each proposal will be understood to be conditioned 

upon the District furnishing to the purchaser, without charge, concurrently with payment for and 
delivery of the Series B Bonds, the following closing papers, each dated the date of delivery: 

 
(a) The opinion of Quint & Thimmig LLP, San Francisco, California, Bond Counsel, approving the 

validity of the Series B Bonds and stating that, subject to the District’s compliance with certain covenants, 
interest on the Series B Bonds is exempt from personal income taxes of the State of California under 
present state income tax laws. Other tax consequences to holders of the Series B Bonds, if any, are not 
addressed in the opinion. 

 
(b) A certificate of the District certifying that on the basis of the facts, estimates and circumstances 

in existence on the date of issue, it is not expected that the proceeds of the Series B Bonds will be used in a 
manner that would cause the Series B Bonds to be arbitrage bonds; 

 
(c) A certificate of the District, signed by officers and representatives of the District, certifying 

that the officers and representatives have signed the Series B Bonds whether by facsimile or manual 
signature, and that they were respectively duly authorized to execute the same; 

 
(d) The receipt of the District evidencing the receipt of the purchase price of the Series B Bonds; 
 
(e) A certificate of the District, certifying that there is no known litigation threatened or pending 

affecting the validity of the Series B Bonds; and 
 
(f) A certificate of the District, signed by an officer of the District, acting in his official capacity, to 

the effect that at the time of the sale of the Series B Bonds, and at all times subsequent thereto up to and 
including the time of the delivery of the Series B Bonds, the Official Statement relating to the Series B 
Bonds did not contain any untrue statement of a material fact or omit to state a material fact necessary to 
make the statements therein, in light of the circumstances under which they were made, not misleading. 

 
CUSIP NUMBERS: It is anticipated that CUSIP numbers will be printed on the Series B Bonds, 

but neither the failure to print such numbers on any Series B Bond nor error with respect thereto shall 
constitute cause for a failure or refusal by the purchaser thereof to accept delivery of and pay for the 
Series B Bonds in accordance with the terms of the purchase contract. All expenses of printing CUSIP 
numbers on the Series B Bonds and the CUSIP Service Bureau charge for the assignment of said numbers 
shall be paid by the successful bidder. 

 
CALIFORNIA DEBT AND INVESTMENT ADVISORY COMMISSION: The successful bidder 

will be required, pursuant to State law, to pay any fees to the California Debt and Investment Advisory 
Commission when due. 

 
DTC FEES: All fees due DTC with respect to the Series B Bonds shall be paid by the successful 

bidder or bidders. 
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OFFICIAL STATEMENT: The District has caused to be prepared a Preliminary Official 
Statement describing the Series B Bonds in a form deemed final by the District within the meaning of 
Rule 15c2-12 of the Securities and Exchange Commission under the Securities Exchange Act of 1934, as 
amended, except for certain information which is permitted under said Rule 15c2-12 to be omitted from 
the Preliminary Official Statement. A copy of the Preliminary Official Statement will be furnished upon 
request to KNN Public Finance, 1333 Broadway, Suite 1000, Oakland, CA 94612, telephone (510) 839-8200. 
The District will furnish to the successful bidder within seven business days following the date of award, 
at no charge, not in excess of _______ (___) copies of the Official Statement for use in connection with any 
resale of the Series B Bonds. 

 
DISCLOSURE CERTIFICATE: The District will deliver to the purchaser of the Series B Bonds a 

certificate of an official of the District, dated the date of Series B Bond delivery, stating that as of the date 
thereof, to the best of the knowledge and belief of said official, the Official Statement does not contain an 
untrue statement of a material fact or omit to state any material fact necessary in order to make the 
statements made therein, in the light of the circumstances under which they were made, not misleading, 
and further certifying that the signatory knows of no material adverse change in the condition of the 
District which would make it unreasonable for the purchaser of the Series B Bonds to rely upon the 
Official Statement in connection with the resale of the Series B Bonds. 

 
CONTINUING DISCLOSURE: In order to assist bidders in complying with S.E.C. Rule 15c2-

12(b)(5), the District will undertake, pursuant to the resolution authorizing issuance of the Series B Bonds 
and a Continuing Disclosure Certificate, to provide annual reports and notices of certain events. A 
description of this undertaking is set forth in the preliminary Official Statement and will also be set forth 
in the final Official Statement. 

 
Dated: April 21, 2011 
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BID FORM PAGE 1 OF 2 
 

PROPOSAL FOR THE PURCHASE OF 
$10,000,000* 

BERKELEY UNIFIED SCHOOL DISTRICT 
(Alameda County, California) 

General Obligation Bonds, Election of 2010, Series B (2011) 
 

Sent Via Fax to (510) 208-8282 
Thursday, May 12, 2011 
By 9:30 A.M., Pacific Time 

 
Woodland Joint Unified School District 
c/o KNN Public Finance 
1333 Broadway, Suite 1000  
Oakland, CA 94612  
(510) 208-8202 
(510) 208-8282 (Fax) 
 

Subject to and in accordance with the provisions of the official notice of sale pertaining to this 
issue, all of which terms and conditions are made a part hereof as fully as though set forth in this 
proposal, we offer to purchase all, but not less than all, of the $10,000,000* aggregate principal amount of 
Berkeley Unified School District (Alameda County, California) General Obligation Bonds, Election of 
2010, Series B (2011) (the “Series B Bonds”),  for the dollar price and at the interest rates specified on Page 
2 attached hereto. 

 
Furthermore, we have received and reviewed the Preliminary Official Statement dated April 21, 

2011, and have determined that we can comply with the requirements of the SEC Rule 15c2-12.  
 
Municipal Bond Insurance (please check one of the following): 
 
_____ Our offer to purchase the Series B Bonds considers the issuance of a municipal bond 
insurance policy (provided at our expense) to be issued by 
___________________________________. 
 
_____ Our offer to purchase the Series B Bonds does not consider the issuance of a municipal 
bond insurance policy. 
 
Informational only: Our estimate of the True Interest Cost percentage (TIC%) of our bid, 

calculated from the dated date of June 1, 2011, and carried to six (6) decimal places, is __________%, and 
the net interest cost (total dollar amount of interest over the term of the Series B Bonds plus the amount of 
any discount, or, minus the amount of any premium) of our bid is $___________________. 

 
Respectfully submitted, 

 
___________________________________________________________________ 

Firm(s) Submitting Proposal 
 

By (name/title): __________________________ / (signature): __________________________ 
 

Address: ___________________________________________________________________ 
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Fax: ______________________________ / Phone: ______________________________ 
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BID FORM PAGE 2 OF 2 
 

PROPOSAL FOR THE PURCHASE OF 
$10,000,000* 

BERKELEY UNIFIED SCHOOL DISTRICT 
(Alameda County, California) 

General Obligation Bonds, Election of 2010, Series B (2011) 
 
 

   

Par Amount of Series B Bonds:  $10,000,000* 

Premium, if any, Stated in Dollar Terms: + $______________________ 

Discount, if any, Stated in Dollar Terms - $______________________ 

Total Purchase Price Stated in Dollar Terms: = $______________________ 

   

 
 

 
Maturity Principal  Maturity Principal  
Date Amount* Interest Rate Date Amount* Interest rate 

  ___________%   ___________% 

  ___________%   ___________% 

  ___________%   ___________% 

  ___________%   ___________% 

  ___________%   ___________% 

  ___________%   ___________% 

  ___________%   ___________% 

  ___________%   ___________% 

  ___________%    

 
Serial Bonds and/or Term Bonds: Bidders are permitted to designate on this bid form which 

maturities of Series B Bonds shown in the table above will be issued as serial bonds and which will be 
issued as term bonds. The principal amount of any mandatory sinking fund redemption in each year will 
be equal to the principal amount shown in the table above to mature in such year. 
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Adjustment of Principal Amounts: The amounts set forth above as the Principal Amounts for the 
Series B Bonds reflect certain estimates of the District as to the likely interest rates of the Purchaser. 
Following the determination of the successful bidder, the Principal Amounts of all maturities of the Series 
B Bonds may be adjusted either upward or downward, in increments of $5,000. 
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EXHIBIT C 
 

FORM OF NOTICE OF INTENTION 
 
 

$10,000,000 
(Preliminary, subject to change) 

BERKELEY UNIFIED SCHOOL DISTRICT 
(Alameda County, California) 

General Obligation Bonds, Election of 2010, Series B (2011) 
 
 
NOTICE IS HEREBY GIVEN, pursuant to section 53692 of the California Government Code, that 

the Berkeley Unified School District (the “District”) invites bids for the purchase of $10,000,000 
(preliminary, subject to change) aggregate principal amount of Berkeley Unified School District (Alameda 
County, California) General Obligation Bonds, Election of 2010, Series B (2011) (the “Series B Bonds”). 
Bids will be received on 

 
THURSDAY, MAY 12, 2011 

 
at 9:30 A.M., at the office of KNN Public Finance, 1333 Broadway, Suite 1000, Oakland, California, and the 
sale will be awarded by the District within 26 hours after the expiration of the time prescribed for the 
receipt of bids. The sale of the Bonds will be conducted upon the terms and conditions set forth in the 
Official Notice of Sale for the Bonds. Such Official Notice of Sale and the Preliminary Official Statement 
describing the Bonds will be distributed to prospective bidders by the financial advisor to the District, 
KNN Public Finance, 1333 Broadway, Suite 1000, Oakland, CA 94612, telephone (510) 839-8200. Bids will 
be entertained only from bidders to whom such Official Notice of Sale and Preliminary Official Statement 
have been distributed. 
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EXHIBIT D 
 

FORM OF PAYING AGENT/BOND REGISTRAR/COSTS OF 
ISSUANCE AGREEMENT 

 
 

THIS PAYING AGENT/BOND REGISTRAR/COSTS OF ISSUANCE AGREEMENT (this 
“Agreement”), is entered into as of June 1, 2011, by and between the BERKELEY UNIFIED SCHOOL 
DISTRICT (the “District”), and U.S. BANK NATIONAL ASSOCIATION (the “Bank”), relating to the 
$_________ Berkeley Unified School District (Alameda County, California) General Obligation Bonds, 
Election of 2010, Series B (2011) (the “Bonds”). The District hereby appoints the Bank to act as Paying 
Agent, Transfer Agent and Bond Registrar for the Bonds and as Custodian and Disbursing Agent for the 
payment of costs of issuance relating to the Bonds. 

 
RECITALS 

 
WHEREAS the District has duly authorized and provided for the issuance of the Bonds as fully 

registered bonds without coupons; 
 
WHEREAS the District will ensure all things necessary to make the Bonds the valid obligations of 

the District, in accordance with their terms, will be done upon the issuance and delivery thereof; 
 
WHEREAS the District and the Bank wish to provide the terms under which Bank will act as 

Paying Agent to pay the principal, redemption premium (if any) and interest on the Bonds, in accordance 
with the terms thereof, and under which the Bank will act as Registrar for the Bonds; 

 
WHEREAS the District and the Bank also wish to provide the terms under which Bank will act as 

Custodian and Disbursing Agent for the payment of costs of issuance relating to the Bonds; 
 
WHEREAS the Bank has agreed to serve in such capacities for and on behalf of the District and 

has full power and authority to perform and serve as Paying Agent, Transfer Agent and Bond Registrar 
for the Bonds and as Custodian and Disbursing Agent for the payment of costs of issuance relating to the 
Bonds; 

 
WHEREAS the District has duly authorized the execution and delivery of this Agreement; and all 

things necessary to make this Agreement a valid agreement have been done. 
 
NOW, THEREFORE, it is mutually agreed as follows: 

 
 

ARTICLE ONE 
 

DEFINITIONS 
 

Section 1.01. Definitions. 
 
For all purposes of this Agreement except as otherwise expressly provided or unless the context 

otherwise requires:  
 
“Bank” means U.S. Bank National Association, a national banking association organized and 

existing under the laws of the United States of America. 
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“Bond Register” means the book or books of registration kept by the Bank in which are maintained 
the names and addresses and principal amounts registered to each Registered Owner. 

 
“Bond Resolution” means the resolution of the District pursuant to which the Bonds were issued. 
 
“Bond” or “Bonds” means any one or all of the $_________ Berkeley Unified School District 

(Alameda County, California) General Obligation Bonds, Election of 2010, Series B (2011). 
 
“Custodian and Disbursing Agent” means the Bank when it is performing the function of custodian 

and disbursing agent for the payment of costs of issuance relating to the Bonds. 
 
“District” means Berkeley Unified School District. 
 
“District Request” means a written request signed in the name of the District and delivered to the 

Bank. 
 
“Fiscal Year” means the fiscal year of the District ending on June 30 of each year. 
 
“Paying Agent” means the Bank when it is performing the function of paying agent for the Bonds. 
 
“Person” means any individual, corporation, partnership, joint venture, association, joint stock 

company, trust, unincorporated organization or government or any agency or political subdivision of a 
government or any entity whatsoever. 

 
“Registered Owner” means a Person in whose name a Bond is registered in the Bond Register. 

 
“Registrar” means the Bank when it is performing the function of registrar for the Bonds. 
 
“Stated Maturity” when used with respect to any Bond means the date specified in the Bond 

Resolution as the date on which the principal of such Bond is due and payable. 
 
 

ARTICLE TWO 
 

APPOINTMENT OF BANK AS PAYING AGENT, TRANSFER AGENT, BOND REGISTRAR AND 
CUSTODIAN AND DISBURSING AGENT 

 
Section 2.01. Appointment and Acceptance. The District hereby appoints the Bank to act as 

Paying Agent and Transfer Agent with respect to the Bonds, to pay to the Registered Owners in 
accordance with the terms and provisions of this Agreement and the Bond Resolution, the principal of, 
redemption premium (if any), and interest on all or any of the Bonds. 
 

The District hereby appoints the Bank as Registrar with respect to the Bonds. As Registrar, the 
Bank shall keep and maintain for and on behalf of the District, books and records as to the ownership of 
the Bonds and with respect to the transfer and exchange thereof as provided herein and in the Bond 
Resolution. 

 
The District hereby appoints the Bank as Custodian and Disbursing Agent. 
 
The Bank hereby accepts its appointment, and agrees to act as Paying Agent, Transfer Agent, 

Bond Registrar and Custodian and Disbursing Agent. 
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Section 2.02. Compensation. As compensation for the Bank’s services as Paying Agent and 
Bond Registrar, the District hereby agrees to pay the Bank the fees and amounts set forth in a separate 
agreement between the District and the Bank. 

 
In addition, the District agrees to reimburse the Bank, upon its request, for all reasonable and 

necessary out-of-pocket expenses, disbursements, and advances, including without limitation the 
reasonable fees, expenses, and disbursements of its agents and attorneys, made or incurred by the Bank 
in connection with entering into and performing under this Agreement and in connection with 
investigating and defending itself against any claim or liability in connection with its performance 
hereunder. 

 
 

ARTICLE THREE 
 

PAYING AGENT 
 

Section 3.01. Duties of Paying Agent. As Paying Agent, the Bank, provided sufficient collected 
funds have been provided to it for such purpose by or on behalf of the District, shall pay on behalf of the 
District the principal of, and interest on each Bond in accordance with the provisions of the Bond 
Resolution. 

 
Section 3.02. Payment Dates. The District hereby instructs the Bank to pay the principal of, 

redemption premium (if any) and interest on the Bonds on the dates specified in the Bond Resolution. 
 

 
ARTICLE FOUR 

 
REGISTRAR 

 
Section 4.01. Initial Delivery of Bonds. The Bonds will be initially registered and delivered to 

the purchaser designated by the District as one Bond for each maturity. If such purchaser delivers a 
written request to the Bank not later than five business days prior to the date of initial delivery, the Bank 
will, on the date of initial delivery, deliver Bonds of authorized denominations, registered in accordance 
with the instructions in such written request. 

 
Section 4.02. Duties of Registrar. The Bank shall provide for the proper registration of transfer, 

exchange and replacement of the Bonds. Every Bond surrendered for transfer or exchange shall be duly 
endorsed or be accompanied by a written instrument of transfer, the signature on which has been 
guaranteed by an eligible guarantor institution, in form acceptable to the Bank, duly executed by the 
Registered Owner thereof or his attorney duly authorized in writing. The Registrar may request any 
supporting documentation it deems necessary or appropriate to effect a re-registration. 
 

Section 4.03. Unauthenticated Bonds. The District shall provide to the Bank on a continuing 
basis, an adequate inventory of unauthenticated Bonds to facilitate transfers. The Bank agrees that it will 
maintain such unauthenticated Bonds in safekeeping. 

 
Section 4.04. Form of Bond Register. The Bank as Registrar will maintain its records as Bond 

Registrar in accordance with the Bank’s general practices and procedures in effect from time to time. 
 
Section 4.05. Reports. The District may request the information in the Bond Register at any 

time the Bank is customarily open for business, provided that reasonable time is allowed the Bank to 
provide an up-to-date listing and to convert the information into written form. 
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The Bank will not release or disclose the content of the Bond Register to any person other than to 

the District at its written request, except upon receipt of a subpoena or court order or as may otherwise be 
required by law. Upon receipt of a subpoena or court order the Bank will notify the District. 

 
Section 4.06. Cancelled Bonds. All Bonds surrendered for payment, redemption, transfer, 

exchange, or replacement, if surrendered to the Bank, shall be promptly cancelled by it and, if 
surrendered to the District, shall be delivered to the Bank and, if not already cancelled, shall be promptly 
cancelled by the Bank. The District may at any time deliver to the Bank for cancellation any Bonds 
previously authenticated and delivered which the District may have acquired in any manner whatsoever, 
and all Bonds so delivered shall be promptly cancelled by the Bank. All cancelled Bonds held by the Bank 
for its retention period then in effect and shall thereafter be destroyed and evidence of such destruction 
furnished to the District upon its written request. 

 
 

ARTICLE FIVE 
 

CUSTODIAN AND DISBURSING AGENT 
 

Section 5.01. Receipt of Moneys. The Custodian and Disbursing Agent has received, from 
______________, the purchaser of the Bonds, the sum of $__________ (which amount includes a good faith 
deposit of $__________ previously received by the Custodian and Disbursing Agent). Of such amount, 
$___________ has been transferred to the Alameda County Treasurer-Tax Collector for deposit in the 
Building Fund maintained for the District, $___________ has been transferred to the Alameda County 
Treasurer-Tax Collector for deposit in the Interest and Sinking Fund maintained for the District, and the 
remaining $__________ has been deposited in a special account to be held and maintained by the 
Custodian and Disbursing Agent in the name of the District (the “Costs of Issuance Account”). 
 

Section 5.02. Investment. The Custodian and Disbursing Agent will hold and invest funds in 
the Costs of Issuance Account until November 28, 2011, the 180th day following the date of issue of the 
Bonds, or upon prior written order of the District. 

 
Section 5.03. Payment of Costs of Issuance. The Custodian and Disbursing Agent will pay 

costs of issuance of the Bonds as directed by the District from time to time via a written requisition of the 
District. 

 
Section 5.04. Transfer of Remaining Amounts. Any balances remaining in the Costs of 

Issuance Account (including any earnings) on November 28, 2011, will be transferred to the Alameda 
County Treasurer-Tax Collector for deposit in the Interest and Sinking Fund maintained for the District. 

 
Section 5.05. Limited Liability. The liability of the Custodian and Disbursing Agent as 

custodian and disbursing agent is limited to the duties listed above. The Custodian and Disbursing Agent 
will not be liable for any action taken or neglected to be taken by it in good faith in any exercise of 
reasonable care and believed by it to be within the discretion of power conferred upon it by this 
Agreement. 

 
 

ARTICLE SIX 
 

THE BANK 
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Section 6.01. Duties of Bank. The Bank undertakes to perform the duties set forth herein. No 
implied duties or obligations shall be read into this Agreement against the Bank. The Bank hereby agrees 
to use the funds deposited with it for payment of the principal of and interest on the Bonds to pay the 
same as it shall become due and further agrees to establish and maintain such accounts and funds as may 
be required for the Bank to function as Paying Agent. 

 
Section 6.02. Reliance on Documents, Etc. 
 
(a) The Bank may conclusively rely, as to the truth of the statements and correctness of the 

opinions expressed therein, on certificates or opinions expressed therein, on certificates or opinions 
furnished to the Bank by the District. 

 
(b) The Bank shall not be liable for any error of judgment made in good faith. The Bank shall not 

be liable for other than its negligence or willful misconduct in connection with any act or omission 
hereunder. 

 
(c) No provision of this Agreement shall require the Bank to expend or risk its own funds or 

otherwise incur any financial liability for performance of any of its duties hereunder, or in the exercise of 
any of its rights or powers. 

 
(d) The Bank may rely, or be protected in acting or refraining from acting, upon any resolution, 

certificate, statement, instrument, opinion, report, notice, request, direction, consent, order, bond, note, 
security or other paper or document believed by it to be genuine and to have been signed or presented by 
the proper party or parties. The Bank need not examine the ownership of any Bond, but shall be protected 
in acting upon receipt of Bonds containing an endorsement or instruction of transfer or power of transfer 
which appears on its face to be signed by the Registered Owner or agent of the Registered Owner. 

 
(e) The Bank may consult with counsel, and the written advice or opinion of counsel shall be full 

authorization and protection with respect to any action taken, suffered or omitted by it hereunder in 
good faith and reliance thereon. 

 
(f) The Bank may exercise any of the powers hereunder and perform any duties hereunder either 

directly or by or through agents or attorneys and shall not be liable for the actions of such agent or 
attorney if appointed by it with reasonable care. 
 

Section 6.03. Recitals of District. The recitals contained in the Bond Resolution and the Bonds 
shall be taken as the statements of the District, and the Bank assumes no responsibility for their 
correctness. 

 
Section 6.04. May Own Bonds. The Bank, in its individual or any other capacity, may become 

the owner or pledgee of Bonds with the same rights it would have if it were not the Paying Agent and 
Bond Registrar for the Bonds. 

 
Section 6.05. Money Held by Bank. Money held by the Bank hereunder need not be 

segregated from other funds. The Bank shall have no duties with respect to investment of funds 
deposited with it and shall be under no obligation to pay interest on any money received by it hereunder. 

 
Any money deposited with or otherwise held by the Bank for the payment of the principal, 

redemption premium (if any) or interest on any Bond and remaining unclaimed for two years after such 
deposit will be paid by the Bank to the District, and the District and the Bank agree that the Registered 
Owner of such Bond shall thereafter look only to the District for payment thereof, and that all liability of 
the Bank with respect to such moneys shall thereupon cease. 



Exhibit D 
Page 6 

 
Section 6.06. Other Transactions. The Bank may engage in or be interested in any financial or 

other transaction with the District. 
 

Section 6.07. Interpleader. The District and the Bank agree that the Bank may seek 
adjudication of any adverse claim, demand, or controversy over its person as well as funds on deposit, in 
a court of competent jurisdiction. The District and the Bank further agree that the Bank has the right to 
file an action in interpleader in any court of competent jurisdiction to determine the rights of any person 
claiming any interest herein. 

 
Section 6.08. Indemnification. To the extent permitted by law, the District shall indemnify the 

Bank, its officers, directors, employees and agents (“Indemnified Parties”) for, and hold them harmless 
against any loss, cost, claim, liability or expense arising out of or in connection with the Bank’s acceptance 
or administration of the Bank’s duties hereunder or under the Bond Resolution (except any loss, liability 
or expense as may be adjudged by a court of competent jurisdiction to be attributable to the Bank’s 
negligence or willful misconduct), including the cost and expense (including its counsel fees) of 
defending itself against any claim or liability in connection with the exercise or performance of any of its 
powers or duties under this Agreement. Such indemnity shall survive the termination or discharge of this 
Agreement or discharge of the Bonds. 

 
 

ARTICLE SEVEN 
 

MISCELLANEOUS PROVISIONS 
 
Section 7.01. Amendment. This Agreement may be amended only by an agreement in writing 

signed by both of the parties hereto. 
 
Section 7.02. Assignment. This Agreement may not be assigned by either party without the 

prior written consent of the other party. 
 
Section 7.03. Notices. Any request, demand, authorization, direction, notice, consent, waiver 

or other document provided or permitted hereby to be given or furnished to the District or the Bank shall 
be mailed or delivered to the District or the Bank, respectively, at the address shown herein, or such other 
address as may have been given by one party to the other by fifteen (15) days written notice. 

 
Section 7.04. Effect of Headings. The Article and Section headings herein are for convenience 

of reference only and shall not affect the construction hereof. 
 
Section 7.05. Successors and Assigns. All covenants and agreements herein by the District and 

the Bank shall bind their successors and assigns, whether so expressed or not. 
 

Section 7.06. Severability. If any provision of this Agreement shall be determined to be 
invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining provisions 
hereof shall not in any way be affected or impaired thereby. 
 

Section 7.07. Benefits of Agreement. Nothing herein, express or implied, shall give to any 
Person, other than the parties hereto and their successors hereunder, any benefit or any legal or equitable 
right, remedy or claim hereunder. 

 
Section 7.08. Entire Agreement. This Agreement and the Bond Resolution constitute the entire 

agreement between the parties hereto relative to the Bank acting as Paying Agent, Transfer Agent and 
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Bond Registrar for the Bonds and as Custodian and Disbursing Agent for the payment of costs of 
issuance relating to the Bonds. 

 
Section 7.09. Counterparts. This Agreement may be executed in any number of counterparts, 

each of which shall be deemed an original and all of which shall constitute one and the same Agreement. 
 

Section 7.10. Term and Termination. This Agreement shall be effective from and after its date 
and until the Bank resigns or is removed in accordance with the Bond Resolution; provided, however, 
that no such termination shall be effective until a successor has been appointed and has accepted the 
duties of the Bank hereunder. 

 
The Bank may resign at any time by giving written notice thereof to the District. If the Bank shall 

resign, be removed or become incapable of acting, the District shall promptly appoint a successor Paying 
Agent and Bond Registrar. If an instrument of acceptance by a successor Paying Agent and Bond 
Registrar shall not have been delivered to the Bank within thirty 30 days after the Bank gives notice of 
resignation, the Bank may petition any court of competent jurisdiction at the expense of the District for 
the appointment of a successor Paying Agent and Bond Registrar. In the event of resignation or removal 
of the Bank as Paying Agent and Bond Registrar, upon the written request of the District and upon 
payment of all amounts owing to the Bank hereunder the Bank shall deliver to the District or its designee 
all funds and unauthenticated Bonds, and a copy of the Bond Register. The provisions of Section 2.02 and 
Section 6.08 hereof shall survive and remain in full force and effect following the termination of this 
Agreement. 

 
Section 7.11. Governing Law. This Agreement shall be construed in accordance with and shall 

be governed by the laws of the State of California. 
 
Section 7.12. Documents to be Filed with Bank. At the time of the Bank’s appointment as 

Paying Agent and Bond Registrar, the District shall file with the Bank the following documents: (a) a 
certified copy of the Bond Resolution and a specimen Bond; (b) a copy of the opinion of bond counsel 
provided to the District in connection with the issuance of the Bonds; and (c) a District Request 
containing written instructions to the Bank with respect to the issuance and delivery of the Bonds, 
including the name of the Registered Owners and the denominations of the Bonds. 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year 
first above written. 

 
BERKELEY UNIFIED SCHOOL DISTRICT 
 
 
 
By    
Name    
Title    
 
U.S. BANK NATIONAL ASSOCIATION, as 
Paying Agent  
 
 
 
By    
Name    
Title    
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EXHIBIT E 
 

FORM OF CONTINUING DISCLOSURE CERTIFICATE 
 
 

This Continuing Disclosure Certificate (the “Disclosure Certificate”) is executed and delivered by 
the BERKELEY UNIFIED SCHOOL DISTRICT (the “District”) in connection with the issuance by the 
District of its $________ Berkeley Unified School District (Alameda County, California) General 
Obligation Bonds, Election of 2010, Series B (2011). (the “Bonds”). The Bonds are being issued pursuant to 
a resolution adopted by the Board of Education of the District on April 13, 2011 (the “Resolution”). The 
District covenants and agrees as follows: 

 
Section 1. Definitions. In addition to the definitions set forth in the Resolution, which apply to 

any capitalized term used in this Disclosure Certificate, unless otherwise defined in this Section 2, the 
following capitalized terms shall have the following meanings when used in this Disclosure Certificate: 

 
“Annual Report” shall mean any Annual Report provided by the District pursuant to, and as 

described in, Sections 3 and 4 of this Disclosure Certificate. 
 
“Beneficial Owner” shall mean any person who (a) has the power, directly or indirectly, to vote or 

consent with respect to, or to dispose of ownership of, any Bonds (including persons holding Bonds 
through nominees, depositories or other intermediaries), or (b) is treated as the owner of any Bonds for 
federal income tax purposes.  

 
“Dissemination Agent” shall mean the District or any successor Dissemination Agent designated in 

writing by the District and which has filed with the District a written acceptance of such designation. In 
the absence of such a designation, the District shall act as the Dissemination Agent.  

 
“EMMA” or “Electronic Municipal Market Access” means the centralized on-line repository for 

documents to be filed with the MSRB, such as official statements and disclosure information relating to 
municipal bonds, notes and other securities as issued by state and local governments. 

 
“Listed Events” shall mean any of the events listed in Section 5(a) or 5(b) of this Disclosure 

Certificate. 
 
“MSRB” means the Municipal Securities Rulemaking Board, which has been designated by the 

Securities and Exchange Commission as the sole repository of disclosure information for purposes of the 
Rule, or any other repository of disclosure information which may be designated by the Securities and 
Exchange Commission as such for purposes of the Rule in the future. 

 
“Participating Underwriter” shall mean the original underwriter of the Bonds, required to comply 

with the Rule in connection with offering of the Bonds.  
 
“Rule” shall mean Rule 15c2-12 adopted by the Securities and Exchange Commission under the 

Securities Exchange Act of 1934, as the same may be amended from time to time. 
 
Section 2. Purpose of the Disclosure Certificate. This Disclosure Certificate is being executed and 

delivered by the District for the benefit of the owners and Beneficial Owners of the Bonds and in order to 
assist the Participating Underwriter in complying with Securities and Exchange Commission Rule 15c2-
12(b)(5). 
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Section 3. Provision of Annual Reports. 
 
(a) Delivery of Annual Report. The District shall, or shall cause the Dissemination Agent to, not 

later than nine months after the end of the District’s fiscal year (which currently ends on June 30), 
commencing with the report for the 2010-11 Fiscal Year, which is due not later than March 31, 2012, file 
with EMMA, in a readable PDF or other electronic format as prescribed by the MSRB, an Annual Report 
that is consistent with the requirements of Section 4 of this Disclosure Certificate. The Annual Report may 
be submitted as a single document or as separate documents comprising a package and may cross-
reference other information as provided in Section 4 of this Disclosure Certificate; provided that the 
audited financial statements of the District may be submitted separately from the balance of the Annual 
Report and later than the date required above for the filing of the Annual Report if they are not available 
by that date. 

 
(b) Change of Fiscal Year. If the District’s fiscal year changes, it shall give notice of such change in 

the same manner as for a Listed Event under Section 5(c), and subsequent Annual Report filings shall be 
made no later than nine months after the end of such new fiscal year end. 

 
(c) Delivery of Annual Report to Dissemination Agent. Not later than fifteen (15) Business Days prior 

to the date specified in subsection (a) (or, if applicable, subsection (b)) of this Section 3 for providing the 
Annual Report to EMMA, the District shall provide the Annual Report to the Dissemination Agent (if 
other than the District). If by such date, the Dissemination Agent has not received a copy of the Annual 
Report, the Dissemination Agent shall notify the District. 

 
(d) Report of Non-Compliance. If the District is the Dissemination Agent and is unable to file an 

Annual Report by the date required in subsection (a) (or, if applicable, subsection (b)) of this Section 3, the 
District shall send a notice to EMMA substantially in the form attached hereto as Exhibit A. If the District 
is not the Dissemination Agent and is unable to provide an Annual Report to the Dissemination Agent by 
the date required in subsection (c) of this Section 3, the Dissemination Agent shall send a notice to EMMA 
in substantially the form attached hereto as Exhibit A. 

 
(e) Annual Compliance Certification. The Dissemination Agent shall, if the Dissemination Agent is 

other than the District, file a report with the District certifying that the Annual Report has been filed with 
EMMA pursuant to Section 3 of this Disclosure Certificate, stating the date it was so provided and filed. 

 
Section 4. Content of Annual Reports. The Annual Report shall contain or incorporate by 

reference the following: 
 
(a) Financial Statements. Audited financial statements of the District for the preceding fiscal year, 

prepared in accordance generally accepted accounting principles. If the District’s audited financial 
statements are not available by the time the Annual Report is required to be filed pursuant to Section 3(a), 
the Annual Report shall contain unaudited financial statements in a format similar to the financial 
statements contained in the final Official Statement, and the audited financial statements shall be filed in 
the same manner as the Annual Report when they become available.  

 
(b) Other Annual Information. To the extent not included in the audited final statements of the 

District, the Annual Report shall also include financial and operating data with respect to the District for 
preceding fiscal year, substantially similar to that provided in the corresponding tables and charts in the 
official statement for the Bonds, as follows: 
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(i) Adopted budget of the District for the most recent fiscal year, or a summary thereof; 

(ii) Average daily attendance figures for the most recent fiscal year; 

(iii) Outstanding indebtedness and obligations of the District as of the end of the most recent 
fiscal year; 

(iv) Information regarding total assessed valuation of taxable properties within the District, if 
and to the extent provided to the District by the County; and 

(v) Information regarding total secured tax charges and delinquencies on taxable properties 
within the District, if and to the extent provided to the District by the County. 
 

(c) Cross References. Any or all of the items listed above may be included by specific reference to 
other documents, including official statements of debt issues of the District or related public entities, 
which are available to the public on EMMA. The District shall clearly identify each such other document 
so included by reference. 

 
If the document included by reference is a final official statement, it must be available from 

EMMA. 
 
(d) Further Information. In addition to any of the information expressly required to be provided 

under paragraph (b) of this Section 4, the District shall provide such further information, if any, as may be 
necessary to make the specifically required statements, in the light of the circumstances under which they 
are made, not misleading. 

 
Section 5. Reporting of Listed Events.  
 
(a) Reportable Events. The District shall, or shall cause the Dissemination (if not the District) to, 

give notice of the occurrence of any of the following events with respect to the Bonds: 
 

(1) Principal and interest payment delinquencies. 
 
(2) Unscheduled draws on debt service reserves reflecting financial difficulties. 
 
(3) Unscheduled draws on credit enhancements reflecting financial difficulties. 
 
(4) Substitution of credit or liquidity providers, or their failure to perform. 
 
(5) Defeasances. 
 
(6) Rating changes. 
 
(7) Tender offers. 
 
(8) Bankruptcy, insolvency, receivership or similar event of the obligated person. 
 
(9) Adverse tax opinions, the issuance by the Internal Revenue Service of proposed 

or final determinations of taxability, Notices of Proposed Issue (IRS Form 5701-
TEB) or other material notices or determinations with respect to the tax status of 
the security, or other material events affecting the tax status of the security. 
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(b) Material Reportable Events. The District shall give, or cause to be given, notice of the occurrence 
of any of the following events with respect to the Bonds, if material: 

 
(1) Non-payment related defaults. 
 
(2) Modifications to rights of security holders. 
 
(3) Bond calls. 
 
(4) The release, substitution, or sale of property securing repayment of the securities. 
 
(5) The consummation of a merger, consolidation, or acquisition involving an 

obligated person or the sale of all or substantially all of the assets of the obligated 
person, other than in the ordinary course of business, the entry into a definitive 
agreement to undertake such an action or the termination of a definitive 
agreement relating to any such actions, other than pursuant to its terms. 

 
(6) Appointment of a successor or additional trustee, or the change of name of a 

trustee.  
 

(c) Time to Disclose. Whenever the District obtains knowledge of the occurrence of a Listed Event, 
the District shall, or shall cause the Dissemination Agent (if not the District) to, file a notice of such 
occurrence with EMMA, in an electronic format as prescribed by the MSRB, in a timely manner not in 
excess of 10 business days after the occurrence of the Listed Event. Notwithstanding the foregoing, notice 
of Listed Events described in subsections (a)(5) and (b)(3) above need not be given under this subsection 
any earlier than the notice (if any) of the underlying event is given to owners of affected Bonds under the 
Resolution. 

 
Section 6. Identifying Information for Filings with EMMA. All documents provided to EMMA 

under this Disclosure Certificate shall be accompanied by identifying information as prescribed by the 
MSRB. 

 
Section 7. Termination of Reporting Obligation. The District’s obligations under this Disclosure 

Certificate shall terminate upon the defeasance, prior redemption or payment in full of all of the Bonds. If 
such termination occurs prior to the final maturity of the Bonds, the District shall give notice of such 
termination in the same manner as for a Listed Event under Section 5(c).  

 
Section 8. Dissemination Agent. 
 
(a) Appointment of Dissemination Agent. The District may, from time to time, appoint or engage a 

Dissemination Agent to assist it in carrying out its obligations under this Disclosure Certificate and may 
discharge any such agent, with or without appointing a successor Dissemination Agent. If the 
Dissemination Agent is not the District, the Dissemination Agent shall not be responsible in any manner 
for the content of any notice or report prepared by the District pursuant to this Disclosure Certificate. It is 
understood and agreed that any information that the Dissemination Agent may be instructed to file with 
EMMA shall be prepared and provided to it by the District. The Dissemination Agent has undertaken no 
responsibility with respect to the content of any reports, notices or disclosures provided to it under this 
Disclosure Certificate and has no liability to any person, including any Bondholder, with respect to any 
such reports, notices or disclosures. The fact that the Dissemination Agent or any affiliate thereof may 
have any fiduciary or banking relationship with the District shall not be construed to mean that the 
Dissemination Agent has actual knowledge of any event or condition, except as may be provided by 
written notice from the District. 
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(b) Compensation of Dissemination Agent. The Dissemination Agent shall be paid compensation by 

the District for its services provided hereunder in accordance with its schedule of fees as agreed to 
between the Dissemination Agent and the District from time to time and all expenses, legal fees and 
expenses and advances made or incurred by the Dissemination Agent in the performance of its duties 
hereunder. The Dissemination Agent shall not be deemed to be acting in any fiduciary capacity for the 
District, owners or Beneficial Owners, or any other party. The Dissemination Agent may rely, and shall 
be protected in acting or refraining from acting, upon any direction from the District or an opinion of 
nationally recognized bond counsel. The Dissemination Agent may at any time resign by giving written 
notice of such resignation to the District. The Dissemination Agent shall not be liable hereunder except 
for its negligence or willful misconduct. 

 
(c) Responsibilities of Dissemination Agent. In addition of the filing obligations of the Dissemination 

Agent set forth in Sections 3(e) and 5, the Dissemination Agent shall be obligated, and hereby agrees, to 
provide a request to the District to compile the information required for its Annual Report at least 30 days 
prior to the date such information is to be provided to the Dissemination Agent pursuant to subsection (c) 
of Section 3. The failure to provide or receive any such request shall not affect the obligations of the 
District under Section 3. 

 
Section 9. Amendment; Waiver. Notwithstanding any other provision of this Disclosure 

Certificate, the District may amend this Disclosure Certificate (and the Dissemination Agent shall agree to 
any amendment so requested by the District that does not impose any greater duties or risk of liability on 
the Dissemination Agent), and any provision of this Disclosure Certificate may be waived, provided that 
all of the following conditions are satisfied: 

 
(a) Change in Circumstances. If the amendment or waiver relates to the provisions of Sections 3(a), 

4 or 5(a) or (b), it may only be made in connection with a change in circumstances that arises from a 
change in legal requirements, change in law, or change in the identity, nature, or status of an obligated 
person with respect to the Bonds, or the type of business conducted. 

 
(b) Compliance as of Issue Date. The undertaking, as amended or taking into account such waiver, 

would, in the opinion of a nationally recognized bond counsel, have complied with the requirements of 
the Rule at the time of the original issuance of the Bonds, after taking into account any amendments or 
interpretations of the Rule, as well as any change in circumstances. 

 
(c) Consent of Holders; Non-impairment Opinion. The amendment or waiver either (i) is approved by 

the Bondholders in the same manner as provided in the Resolution for amendments to the Resolution 
with the consent of Bondholders, or (ii) does not, in the opinion of nationally recognized bond counsel, 
materially impair the interests of the Bondholders or Beneficial Owners. 

 
If this Disclosure Certificate is amended or any provision of this Disclosure Certificate is waived, 

the District shall describe such amendment or waiver in the next following Annual Report and shall 
include, as applicable, a narrative explanation of the reason for the amendment or waiver and its impact 
on the type (or in the case of a change of accounting principles, on the presentation) of financial 
information or operating data being presented by the District. In addition, if the amendment relates to the 
accounting principles to be followed in preparing financial statements, (i) notice of such change shall be 
given in the same manner as for a Listed Event under Section 5(c), and (ii) the Annual Report for the year 
in which the change is made should present a comparison (in narrative form and also, if feasible, in 
quantitative form) between the financial statements as prepared on the basis of the new accounting 
principles and those prepared on the basis of the former accounting principles. 
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Section 10. Additional Information. Nothing in this Disclosure Certificate shall be deemed to 
prevent the District from disseminating any other information, using the means of dissemination set forth 
in this Disclosure Certificate or any other means of communication, or including any other information in 
any Annual Report or notice of occurrence of a Listed Event, in addition to that which is required by this 
Disclosure Certificate. If the District chooses to include any information in any Annual Report or notice of 
occurrence of a Listed Event in addition to that which is specifically required by this Disclosure 
Certificate, the District shall have no obligation under this Disclosure Certificate to update such 
information or include it in any future Annual Report or notice of occurrence of a Listed Event.  

 
Section 11. Default. In the event of a failure of the District to comply with any provision of this 

Disclosure Certificate, any Bondholder or Beneficial Owner may take such actions as may be necessary 
and appropriate, including seeking mandate or specific performance by court order, to cause the District 
to comply with its obligations under this Disclosure Certificate. The sole remedy under this Disclosure 
Certificate in the event of any failure of the District to comply with this Disclosure Certificate shall be an 
action to compel performance.  

 
Section 12. Duties, Immunities and Liabilities of Dissemination Agent. The Dissemination Agent 

shall have only such duties as are specifically set forth in this Disclosure Certificate, and no implied 
covenants or obligations shall be read into this Disclosure Certificate against the Dissemination Agent, 
and the District agrees to indemnify and save the Dissemination Agent, its officers, directors, employees 
and agents, harmless against any loss, expense and liabilities which it may incur arising out of or in the 
exercise or performance of its powers and duties hereunder, including the costs and expenses (including 
attorneys fees and expenses) of defending against any claim of liability, but excluding liabilities due to 
the Dissemination Agent’s negligence or willful misconduct. The Dissemination Agent shall have the 
same rights, privileges and immunities hereunder as are afforded to the Paying Agent under the 
Resolution. The obligations of the District under this Section 12 shall survive resignation or removal of 
the Dissemination Agent and payment of the Bonds.  

 
Section 13. Beneficiaries. This Disclosure Certificate shall inure solely to the benefit of the District, 

the Dissemination Agent, the Participating Underwriter and the owners and Beneficial Owners from time 
to time of the Bonds, and shall create no rights in any other person or entity.  

 
Date: June 1, 2011 

 
BERKELEY UNIFIED SCHOOL DISTRICT 
 
 
 
By    
Name    
Title    
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EXHIBIT A 
 

NOTICE TO EMMA OF FAILURE TO FILE ANNUAL REPORT 
 
 
Name of Issuer:  Berkeley Unified School District 
 
Name of Issue:  $________ Berkeley Unified School District (Alameda County, California) 

General Obligation Bonds, Election of 2010, Series B (2011). 
 
Date of Issuance: June 1, 2011 
 

NOTICE IS HEREBY GIVEN that the Obligor has not provided an Annual Report with respect to 
the above-named Bonds as required by the Continuing Disclosure Certificate dated June 1, 2011, 
furnished by the Obligor in connection with the Issue. The Obligor anticipates that the Annual Report 
will be filed by _____________. 

 
Dated: ______________________ 

BERKELEY UNIFIED SCHOOL DISTRICT, as 
Dissemination Agent 
 
 
 
By    
Title    

cc: Paying Agent 
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EXHIBIT E 
 

ESTIMATED COSTS OF ISSUANCE 
 
 

Par $10,000,000.00  

Percentage Allocation 28.571% 

  

Financial Advisor 21,428.57  

Bond Counsel 21,500.00  

Rating 4,371.43  

Paying Agent 1,130.00  

Parity and POS 1,500.00  

Printing Final OS 1,000.00  

Advertising 1,200.00  

Miscellaneous 1,428.57  

From Net Proceeds 53,558.57  

Underwriting 100,000.00  

 $153,558.57  

Percent of Par 1.54% 
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Bylaws 
Of the 

Berkeley Unified School District 
Measure I Citizens’ Construction Oversight 

Committee 
Section 1.  Name 

The name of this Committee shall be the Berkeley Unified School District 
Measure I Citizens’ Construction Oversight Committee (herein referred to 
as the “Committee”). 
 
Section 2.  Meeting Location 

The Committee shall meet at the 1720 Oregon Street conference room.  
The Committee may request a change in the meeting location at a future 
date.  Any permanent change of location must be approved by the Board, 
and noted by the Secretary of the Committee. 
 
Section 3.  Objective and Purpose 
The primary objective and purpose of the Committee shall be to monitor 
and report on the expenditures of Measure I bond proceeds, and to 
inform the public on those expenditures and bond proceeds.  The 
Committee is also requested to review and report on remaining bond 
expenditures remaining from Measure A of 1992 and Measure AA of 
2000. 
 
Section 4.  Members 
The Committee shall have seven members appointed by the Board of 
Education.  All members shall be voting members.  The members shall 
elect a Chairperson and Secretary.  The composition of the Committee 
shall meet the requirements of Education Code section 15282.  All 
members must reside in the City of Berkeley. 
 
Section 5.  General Powers 

The Committee shall have only those powers and authority specifically 
contained in Education Code Section 15278. 
 
Section 6.  Powers 
The Committee shall have the power to: 

1. Perform any and all duties imposed on them collectively or 
individually by law, or by these bylaws; 

2. Meet at such time and place as required by these bylaws; and, 
3. Review, audit and report on the expenditures of Measure I 

proceeds. 
4. Report on new expenditures from Measures A of 1992 and AA of 
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2000. 
 

Section 7.  Actions and Reports 
The Committee may engage in the following activities:  

1. Receiving and reviewing copies of the annual, independent 
performance audit required by subparagraph (C) of paragraph 
(3) of subdivision (b) of Section 1 of Article XIII A of the 
California Constitution.   

a. Receiving and reviewing copies of the annual, 
independent financial audit required by subparagraph (C) 
of paragraph (3) of subdivision (b) of Section 1 of Article 
XIII A of the California Constitution.  

b. Inspecting District school facilities and grounds to ensure 
that bond revenues are expended in compliance with the 
requirements of paragraph (3) of subdivision (b) of Section 
1 of Article XIII A of the California Constitution. 

c. Reviewing efforts by the District to maximize bond 
revenues by implementing cost-saving measures, 
including, but not limited to:  

i. Mechanisms designed to reduce costs of 
professional fees.  

ii. Mechanisms designed to reduce costs of site 
preparation.  

iii. Recommendations regarding the joint use of core 
facilities.  

iv. Mechanisms designed to reduce costs by 
incorporating efficiencies in school site design.  

v. Recommendations regarding the use of cost-
effective and efficient reusable facility plans. 

2. The Committee shall cause an annual report to be furnished to 
all District Governing Board members, not later than 60 days 
after the completion of the annual audit of the year-end close of 
the District's financial records. The report shall contain the 
following summary information in appropriate detail:  

a. Committee’s ongoing review summary of activities on the 
expenditure of Measure I bond proceeds;  

b. Advice given to the public (annually/quarterly) whether 
the estimated tax to be levied exceeds $60 per $100,000 
assessed value (Cal. Const. Art. XIIIA, Section 1(b)(3).) 

c. Results of whether bond proceeds were expended on 
project costs and not used on teacher or administrative 
salaries or other operating expenses. 

d. Provide a copy of any report issued to the public in the 
event the Committee determined Measure I funds were 
spent improperly or wastefully. 
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3. The annual report shall be accompanied by any report thereon 
of independent accountants, or, if there is no such report, the 
certificate of an authorized officer of the Committee that such 
statements were prepared without audit from the books and 
records of the Committee. 

4. The Committee shall also cause, when appropriate, to be 
published a public report containing the information on any 
improper use of Measure I proceeds. The Secretary of the 
Committee shall cause all reports prepared by the Committee to 
be provided to the Superintendent and the members of the 
Board of Education upon release to the public. The Chairperson 
of the Committee shall present all reports to the Board of 
Education at a regularly scheduled meeting of the Board. 

5. All documents of the Committee are considered public records 
consistent with the California Public Records Act and shall be 
made available by the Committee to the public in a manner 
consistent with District Board Policy. 
 

Section 8. Terms of Office 
Each member shall hold office for two years without compensation. A 
regular term of office shall begin in March commencing with the regularly 
scheduled March quarterly meeting and end at the close of business on 
the day prior to the regularly scheduled March quarterly meeting two 
years later. A member may apply for a second two year term. No person 
may serve more than two terms. The Board of Education of the District 
shall be notified of any vacancy and shall have the sole power to fill all 
vacancies. Any member's term of office may be terminated at any time by 
a unanimous vote of the Board of Education. The term of office for any 
member appointed to fill a vacancy, shall be the same as that of the 
member whose seat was vacated, except that the new member may serve 
a second term. 

 
Section 9.  Place of Meetings; Meetings by Telephone or 

Telecommunication Equipment 
All meetings shall comply with Government Code Section 54950, et seq. 
(the “Brown Act”). Meetings shall be held at the principal office of the 
Committee unless otherwise provided by the members, or at such place 
within the District that has been designated from time to time by 
resolution of the members.  Any meeting, regular or special, may be held 
by conference telephone, video-screen communication, or 
communications equipment, so long as all members participating in such 
meeting can hear one another, public participation is afforded, and the 
meeting meets all applicable requirements of the Brown Act. 
 
Section 10.  Regular Meetings 
The Committee shall meet at least once a quarter, with a goal to meet 
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approximately once per month.  Meetings shall be cancelled if a quorum 
cannot be established at the time of the meeting.  The election of officers 
shall occur in the month of March of every even-numbered year, except 
that an election may occur at the first meeting of the committee and at 
the meeting immediately after any office becomes vacant before the 
scheduled election time.  
 
Section 11.  Special meetings 
Special meetings of the Committee may be called by the Chairperson or 
by a majority of the members and called pursuant to Brown Act 
requirements. 
 
Section 12.  Quorum for Meetings. 
A quorum shall consist of a majority of the members, or four members, 
whichever is less. 
 
Section 13.  Majority Action as Committee Action 

Every act or decision done or made by a majority of the members present 
at a meeting duly held at which a quorum is present is the act of the 
Committee. 
 
Section 14.  Conduct of Meetings 
Meetings of the Committee shall be presided over by the Chairperson of 
the Committee, or, if no such person has been so designated or, in his or 
her absence, the Secretary of the Committee or, in the absence of each of 
these persons, by a temporary Chairperson chosen by a majority of the 
Directors present at the meeting. The Secretary of the Committee shall 
act as secretary of all meetings of the Committee, provided that, in his or 
her absence, the presiding officer shall appoint another person to act as 
Secretary of the meeting. 
 
Section 15.  Vacancies 
Vacancies on the Committee shall exist upon the death or resignation of 
any member.  Any member may resign effective upon giving written 
notice to the Chairperson of the Committee, the Secretary, or the 
Committee as a whole, unless the notice specifies a later time for the 
effectiveness of such resignation.  Vacancies on the Committee may only 
be filled by the Board of Education. 
 
Section 16.  Duties of the Chairperson of the Committee 
The Chairperson of the Committee shall be elected by the members of the 
Committee. Such election shall occur every two years at the 
organizational meeting, or at any regular meeting, if the office becomes 
vacant before the end of the term. He or she shall assume all duties 
normally associated with that office. The Chairperson of the Committee 
shall conduct the meetings of the Committee. The Chairperson shall, 
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when present, preside at all meetings, and shall see that all orders and 
resolutions of the Committee are carried into effect. The Chairperson 
shall: put to a vote and announce the results of actions taken on 
questions before the Committee; resolve all questions of order (subject to 
appeal); call special meetings when deemed necessary; make reports to 
the Board of Education as required by these Bylaws, statute, or as may 
be requested by the Board of Education, and shall exercise and perform 
such other duties as may be prescribed by the Committee from time to 
time. 
 
Section 17.  Duties of the Secretary 
The Secretary shall be elected by the members of the Committee, and 
shall:  

1. Keep at the principal office of the Committee the original, or a copy 
of the Bylaws, as amended or otherwise altered to date.  

2. Keep at the principal office of the Committee or at such other place 
as the Committee may determine, a book of minutes of all 
meetings, recording therein the time and place of holding, whether 
regular or special, how called, how notice thereof was given, the 
names of those present or represented at the meeting, and the 
proceedings thereof.  

3. See that all notices are duly given in accordance with the 
provisions of these Bylaws or as required by law.  

4. Be custodian of the records.  
5. In general, perform all duties incident to the office of Secretary and 

such other duties as may be required by law, or by these Bylaws, 
or which may be assigned to him or her from time to time by the 
Committee.  

 
Section 18.  Amendment of Bylaws 
Only the Board can amend these Bylaws.  Subject to any provision of 
applicable law, these Bylaws, or any of them, may be recommended by 
majority vote of the committee, for alteration, amendment, or repeal. 
Subject to any provision of applicable law, these Bylaws, or any of them, 
may be altered, amended, or repealed and new Bylaws adopted by 
approval of the Board of Education. 

 
Section 19.  Other Duties as Assigned 

The Board may assign additional duties to the Committee as it 
determines by majority vote of the Board.  Such additional duties will not 
interfere with the Committee completing its duties stipulated in the law 
or contained in these by-laws. 
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BERKELEY UNIFIED SCHOOL DISTRICT 
 
 

TO:  Board of Education 

FROM: William Huyett, Superintendent  
DATE: April 13, 2011 
SUBJECT: Appointment of Measure I Citizens’ Oversight Construction 

Committee  
 

BACKGROUND INFORMATION 

On November 2, 2010, the Berkeley Unified School District passed 
Measure I, a school bond that is governed by Proposition 39.  One of the 

requirements of Proposition 39 is that the Board of Education must 
appoint a Citizens Oversight Committee within 60 days of posting 
election results in its meeting minutes.   

 
The Board of Education has approved a set of Bylaws that guide the 

operations of the Citizens Oversight Committee  A copy of the Bylaws is 
attached, and the composition of the committee is outlined in the 
Bylaws.   

 
On Monday, April 11, 2011, two members of the Board and the 

Superintendent interviewed candidates for these positions and are 
recommending the finalists to the Board for appointment to the 
committee. 

 
POLICY/CODE 

Citizens Oversight Committee Bylaws 

 
FISCAL IMPACT 

None 
 
STAFF RECOMMENDATION 

Approve appointments to Measure I Construction Oversight Committee. 
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BERKELEY UNIFIED SCHOOL DISTRICT 
 
 

TO:  William Huyett, Superintendent 

FROM: Delia Ruiz, Assistant Superintendent for Human Resources  
DATE: April 13, 2011 
SUBJECT: Appointment of Personnel Commissioner 

 
BACKGROUND INFORMATION 

The Berkeley Unified School District has three Commissioners on its 
Personnel Commission.  Commissioner Dan Lee is the Board appointee, 
and Commissioner Roy Doolan is the Union appointee.  Commissioner 

Heidi Hoffman Hintz, the Commissioner appointed by Commissioners Lee 
and former Commissioner Shirley Van Bourg, resigned effective January 
31, 2011.   

 
On April 4, 2011 the Commissioners held a public hearing to determine 

whom to appoint to the existing vacancy.  The Commissioners have 
selected Ann Aoyagi as the new Commissioner. 
 

The terms of office of the Commissioners are as follows: 
 

Dan Lee:  December 1, 2010 – November 30, 2013 
 
Roy Doolan:  January 13, 2011 – November 30, 2011 

 
Ann Aoyagi   April 7, 2011- November 30, 2012 
 

 
POLICY/CODE 

Education Code Sections 45244, 45245, and 45248 
 
FISCAL IMPACT 

None 
 

STAFF RECOMMENDATION 

Receive as information the recommendation from Commissioners Lee 
and Doolan to appoint Ann Aoyagi as their candidate to serve on the 

Personnel Commission. 
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BERKELEY UNIFIED SCHOOL DISTRICT 
 

 
TO:  William Huyett, Superintendent 
FROM: Neil Smith, Assistant Superintendent, Educational Services 
DATE: April 13, 2011 
SUBJECT: Study Session on Berkeley High School  
 
BACKGROUND INFORMATION: 

In response to the Board request for a study session on the academic 
performance at Berkeley High School, staff has prepared a presentation 
that includes assessment data, an update on the WASC process, a report 
on the Small Learning Communities Grant, examples of effective 
interventions, and the Principal’s proposed initiatives for 2011-12. 
 

I.  Staff has included information about the results of each of the 
following assessments in the packet and will present a brief 
overview at the Board meeting.   
o California High School Exit Examination (CAHSEE), 

administered to all 10th graders and required for graduation 
o California Standards Tests (CST) administered in grades 9-

11 in core subjects 
o Scholastic Assessment Test (SAT), administered to students 

as part of the college application process  
o International Baccalaureate (IB) Examinations, administered 

to 11th and 12th graders completing IB courses 
o Advanced Placement (AP) Examinations, administered to all 

students completing AP courses  
 

II. The staff at BHS is now involved in preparing the Self-Study as 
part of the WASC accreditation process.  The Principal will 
provide a brief overview of the process and the school’s progress 
in completing the Self-Study.   

 
III.  The BHS Small Learning Communities Grant Report includes 

components prepared by the BHS staff as well as a review by an 
outside evaluator, the Cesar Chavez Institute.  Both BHS staff 
and representatives from the Cesar Chavez Institute will present 
the key elements of the report.  A brief summary of the staff 
report and the outside evaluator’s reports for 2009-10 and 
2010-11 have been included in the packet.   

 
IV.  Staff has attached a short list of interventions implemented at 

BHS and will highlight a few that have been proven to be 
effective.  For example, a recent analysis by the Berkeley 
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Evaluation and Assessment Office of the 2010 Summer Bridge 
program has shown this program to make a difference for 
students who fully participate.  The analysis is included in the 
packet.  Staff is proposing to use this analysis as a model in 
examining other intervention programs implemented in BUSD.   

 
V.  The BHS Principal will present his proposed initiatives for 2011-

2012.   
 
 
POLICY/CODE: 

Board Policy 0200, 0420.6, 5020, 5030, 6011, 9000 
 
FISCAL IMPACT: 

None 
 
STAFF RECOMMENDATION: 

Receive for information. 
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To: Neil Smith, Assistant Superintendent, Educational Services 

From: Rebecca Cheung, Director, Berkeley Evaluation and Assessment 

Cc: Christina Faulkner, Director, Curriculum and Instruction 

 Jessie Luxford, Summer Bridge Instructor 

Date: March 22, 2011 

Re: HS Summer Bridge Analysis 

 

Per your request, my department has completed a preliminary evaluation of the 

High School Summer Bridge initiative. We completed this work in consultation 

with Jessie Luxford, Summer Bridge instructor. 

 

Sampling Methodology 

Treatment Group:  We pulled the summer bridge class list from PowerSchool 

and omitted the students who attend inconsistently. The final number of 

students in the treatment group is 34. 

Control Group: We obtained the list of students who were originally invited to 

participate in Summer Bridge. Then, we eliminated current participants as well 

as any students participating in the BIHS Bridge, Y Scholars, or RISE 

programs. The final number of students in the control group is 41. 

Demographic Comparison: In order to ensure that the treatment and control 

groups were similar in composition, we analyzed gender, Race/Ethnicity, and 

English Learner Status. Table 1 compares the gender and Race/Ethnicity for 

both groups. 

Table 1: Demographic Comparison of Gender and Race/Ethnicity for Both 

Groups 

 Male 
(#/%) 

Female 
(#/%) 

Latino 
(#/%) 

African 
American 
(#/%) 

Multi-
Racial/ 
Unknown 
(#/%) 

Bridge 
Students 

14/41% 20/59% 15/44% 15/44% 4/12% 

Control 
Group 

17/41% 24/59% 5/12% 18/44% 18/44% 

 

The gender breakdown between both groups is proportional. The percent of 

African American students in both groups is proportional. More Bridge 
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students are Latino and more control group students are Multi-

Racial/Unknown. 

Table 2 displays the distribution of English Learners by group. Forty Four 

(44%) percent of Bridge students are English Only compared to 78% of the 

Control Group. 

Table 2: English Learner Distribution for Both Groups 

 English 
Only 
(#/%) 

IFEP 
(#/%) 

LEP 
(#/%) 

RFEP 
(#/%) 

Total EL 
(#/%) 

Bridge 
Students 

15/44% 6/18% 2/6% 11/32% 13/38% 

Control 
Group 

32/78% 2/5% 1/ 2% 6/15% 7/17% 

 

Middle School Performance Comparison: In addition to the demographic 

characteristics, we analyzed middle school GPA for both groups. Table 3 

displays the results indicating that while both groups had similar performance 

in the Fall, Bridge students had a higher Standards Based Performance GPA in 

the Spring. Habits of Work GPAs were comparable for both groups.  

 

Table 3: Eighth Grade GPA for Both Groups. 

  
Bridge 

Students Control Group 
Difference 

Standards Based Performance 
S1 GPA 2.52 2.54 

-.02 (.5%) 

Standards Based Performance 
S2 GPA 2.66 2.42 

+.22 (6%) 

Habits Of Work  S1 GPA 2.94 2.89 +.05 (1%) 

Habits Of Work  S2 GPA 2.73 2.67 +.06 (1.5%) 

 

Sampling Conclusion:  Although the Treatment Group and Control Group are 

not exactly the same, their compositions are similar enough to compare. 

 

Analysis 

First, we analyzed the SLC enrollment for each group. Table 4 displays the 

distribution of SLC enrollment. Fifty percent (50%) of Bridge students are 

enrolled in AC or GRN while Control group students are spread evenly 

throughout the six SLCs. Both programs have a small number of students 

enrolled in Life Academy. 
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Table 4: SLC Enrollment for Both Programs from Largest to Smallest 

Bridge Students Control Group 
AC     6/26% CAS     9/22% 

GRN  8/24% BIHS   8/20% 

BIHS   4/12% AC      7/17% 

CAS    4/12% AHA    6/15% 

CPA    4/12% CPA    5/12% 

AHA   3/9% GRN    5/12% 

Life    2/6% Life     1/ 2% 

 

Second, we analyzed the Math and Science Course enrollment for both groups. 

Table 5 displays the distribution of enrollment. Eighty-Two percent (82%) of 

students in the Bridge Program are enrolled in grade level math (Geometry or 

IMP 2) while 75% of the control is enrolled in grade level math. Both groups 

had equal rates of participation in Advanced Biology. 

 

Table 5: Enrollment in Math and Science Course for Both Programs 

 Bridge Students 
(#/%) 

Control Group 
(#/%) 

Algebra 1 6/18% 10/24% 

Geometry 18/53% 14/34% 

IMP 2 10/29% 17/41% 

Advanced Biology 28/82% 34/83% 

Other/None 6/18% 7/17% 

 

Third, we analyzed the first semester GPA for both groups. We analyzed the 

GPA in two ways: overall and for core academic subjects. Table 6 displays the 

results. Bridge students had slightly higher Overall and Core Subject GPAs.  

 

Table 6: First Semester GPA for Both Groups 

 Overall GPA Core Subject GPA 

Bridge Students 2.64/ C+ 2.30/ C 

Control Group 2.30/ C 2.17/ C 

Difference +0.34 (9%) +0.13 (3%) 

 

Finally, we compared Spring GPA from 8th grade with Fall GPA from 9th grade 

for both groups. Table 7 displays the results. Bridge students showed virtually 

no change in GPA from Spring of 8th grade to Fall of 9th grade while the Control 

Group dropped 3%. 
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Table 7: Spring 8th grade GPA Comparison to Fall 9th grade GPA for Both 

Groups 

 Spring 8th grade 

SBP GPA 

Fall 9th grade 

Overall GPA 

Difference 

Bridge Students 2.66 2.64 -.02 (.5%) 

Control Group 2.42 2.30 -.12 (3%) 

 

Conclusion 

This preliminary analysis shows promising results for the Summer Bridge 

program. Summer Bridge students are enrolled in more advanced math 

courses while maintaining middle school GPA performance, outperforming the 

control group.  

 

Given the early implementation of the program (7 months), we recommend 

additional analysis in the 2011-2012 school year. Furthermore, this evaluation 

did not provide a full description of the services provided in the Summer Bridge 

program. We recommend interviewing Jessie Luxford, the Bridge Instructor for 

more details. 
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Berkeley High School: Academic Support and Mentoring Programs 

 

Student Learning Center provides BHS students with tutors, access to 
computers and writing workshops.  College students and recent college 
graduates are available to tutor various subjects in the Student Learning 
Center, D-221, Monday through Friday from 3:35 to 6:00 p.m.    

Drop-In Tutorials led by BHS teachers after school are open to all BHS 
students in English, ELD, all levels of math, sciences, world languages, 
history, and economics. These tutorials are sponsored by the BHS 
Development Group.   

Small Schools and Learning Community Programs: Many BHS small 
schools and learning communities offer tutoring services, homework help 
and other assistance to the students in those programs.  For example, 
students who need support to succeed in AP classes can enroll in AP 
Augmentation classes which are offered seventh period and provide 
students with teacher directed and on-line assistance for advanced 
course work.     

Writer-Coach Connection is a non-profit organization that works with 
BHS teachers to improve student writing by training and organizing 
community volunteers to provide one-on-one coaching support to 
students on their writing assignments.   

RISE (Responsibility, Integrity, Strength, Empowerment) is an after-
school leadership program that helps minority high school students 
succeed in school and in college.  It offers tutoring and extra-curricular 
activities Monday through Friday from 3:30 to 5:00 p.m. in the school 
cafeteria.  Students must apply to enroll in this program.  

Y Scholars is a program sponsored by the downtown YMCA and UC 
Berkeley to prepare low-income and first-generation college-bound 
students to pursue their education after high school.  It provides college 
mentoring, weekly academic support groups, and after-school tutoring in 
the school library Monday through Thursday from 3:30 to 6:00 p.m.  As 
an incentive to meet the program goals, students in Y Scholars receive a 
free membership in the YMCA.  

Early Academic Outreach Project is a UC sponsored program to help 
students from under-resourced communities prepare for college.  It offers 
pre-college advising and academic enrichment programs, including 
Saturday and summer school.  Students must be enrolled in Y Scholars 
to participate. 

Berkeley Scholars to Cal is intended for students who are members of 
groups currently under-represented in colleges and universities, such as 
African-American, Latino, socio-economically disadvantaged, and first 
generation students.  Selected students are invited to join a cohort of Cal 
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Scholars at the end of fourth grade based on their potential.  The 
program, which is sponsored by Stiles Hall, begins in fifth grade with 
after school tutorials, summer programs, and parent education and 
continues through high school.  There are currently cohorts of 
approximately 20 students each in grades 9 and 12.   

Summer Bridge is a transition program designed and taught by BHS 
teachers for targeted entering ninth graders.  The program includes 
summer classes and orientation, after school academic support 
throughout the year, progress monitoring, and parent education. 

Basic EL Tutorial is an after-school program, taught by BHS teachers, 
offering homework assistance and educational guidance to beginning and 
intermediate level English Learners.   

EL High School Exit Exam Class is a seventh period class for EL 
students who are at risk of not passing the state mandated high school 
exit exam.   
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Berkeley!Unified!School!District!

Berkeley!High!School!Data!Analysis!

April!13th,!2011

Berkeley!Evaluation!and!Assessment!

(BEA)

1

Challenges!to!Data!Analysis!at!the!High!

School!Level

Lack!of!state!test!scores!to!facilitate!comparison!
over!time.

– With!the!exception!of!the!CAHSEE,!participation!
on!the!state!tests!is!low!prior!to!2009.

– 12th graders!are!not!required!to!take!state!tests.

– Only!68%!of!BHS!current!9th grade!class!attended!
a!BUSD!middle!school.

2Berkeley!Evaluation!and!Assessment!(BEA)
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Challenges!to!Data!Analysis!at!the!High!

School!Level

• Lack!of!district!wide!assessments!or!course!

specific!exams!to!facilitate!comparison!over!

time!or!across!schools.

• College!entrance!tests!are!voluntary.

• Little!to!no!capacity!to!track!beyond!high!

school!indicators!such!as!college!

entrance,!college!completion,!or!vocational!

training!(Student!tracker!has!been!purchased).

3Berkeley!Evaluation!and!Assessment!(BEA)

Presentation!Organization

Section!1: School!Information

Section!2: CAHSEE

Section!3: California!Standards!Tests!(CST)

Section!4: GPA!– Fall!2010

Section!5: SAT!Reasoning!Test!(SAT)!2009"2010

Section!6: International!Baccalaureate!(IB)!2010

Section!7: Advanced!Placement!(AP)!2010

4Berkeley!Evaluation!and!Assessment!(BEA)
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Section!1

School!Information

5Berkeley!Evaluation!and!Assessment!(BEA)

BUSD!High!School!Student!Demographics!

2003,2010,2011

6

In 9 years, the total population has increased by 19% from 2949 to 3505.
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School!Information
BHS BTECH ISP

n % n % n %

African American 876 26% 91 55% 40 27%

Asian 299 9% 4 2% 12 8%

Latino 434 13% 44 27% 10 7%

Multi-Ethnic/Decline 517 15% 26 16% 22 15%

White 1248 37% 1 1% 63 43%

English Learner 277 8% 18 11% 6 4%

Disadvantaged 1047 31% 81 52% 35 24%

Disabilities 319 9% 23 14% 8 5%

Total 3374 -- 166 -- 147 --

7Berkeley!Evaluation!and!Assessment!(BEA)

8

BHS!Small!Schools AC AHA BIHS CAS CPA GRN Total

African!American 254 72 180 79 113 117 876

Asian 158 15 76 8 13 16 299

Latino 163 32 99 42 54 29 434

Multi"Ethnic 221 31 128 36 28 45 517

White 542 81 427 62 21 48 1248

Total 1338 231 910 227 229 255 3374

BHS!Program!Enrollment!Demographics
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BHS!Program!Enrollment!Demographics!(cont.)

9

BHS!Small!Schools AC AHA BIHS CAS CPA GRN Total

English!Learners 162 18 32 18 25 12 277

Disadvantaged 377 73 220 82 112 126 1047

Disabilities 114 28 75 21 30 27 319

Total 1338 231 910 227 229 255 3374

0%

10%

20%

30%

40%

50%

60%

English!Learners Disadvantaged Disabilities

AC

AHA

BIHS

CAS

CPA

GRN

BHS

Berkeley!Evaluation!and!Assessment!(BEA)

BHS!Program!Enrollment!Demographics

9th!Graders AC AHA BIHS CAS CPA GRN Total

From!BUSD!middle!school 197 49 153 46 1 42 577

From!non!BUSD!middle!school 105 13 88 15 1 17 273

10

65%

79%

63%
75% 71%
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68%
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School!Information!Summary

• Since 2003, the total high school population in BUSD 
has increased by 19% from 2949 to 3505.

• BHS, B-Tech, and ISP have significantly different 
student demographics.

• At BHS, the small SLCs have higher percentages of 
African American, Latino, and disadvantaged students.

• In the current 9th grade class, 68% of students 
attended at BUSD middle school.

• AHA, CAS, and CPA have higher proportions of in 
district students while over 30% of students in 
AC, BIHS, and GRN attended a non BUSD middle 
school.

11Berkeley!Evaluation!and!Assessment!(BEA)

Section!2

California!High!School!Exit!Exam!(CAHSEE)

12Berkeley!Evaluation!and!Assessment!(BEA)
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CAHSEE!Overview

• The!CAHSEE!test!has!two!components:!ELA!and!Math.!
The!ELA!portion!includes!a!writing!test.

• The!test!is!administered!once!in!10th grade,!and!then!
multiple!times!in!11th and!12th grade!for!students!who!
do!not!pass!one!or!both!sections!in!10th grade.

• Beginning!with!the!Class!of!2006,!students!have!been!
required!to!pass!both!sections!of!the!CAHSEE!in!order!
to!receive!a!high!school!diploma.

• For!the!Class!of!2010,!the!state!law!was!changed!and!
students!with!disabilities!are!no!longer!required!to!pass!
the!CAHSEE!in!order!to!receive!a!high!school!diploma.

Berkeley!Evaluation!and!Assessment!(BEA) 13

BHS!CAHSEE!ELA!Census!(First!Attempt)

10th!Grade!2008"2010

Berkeley!Evaluation!and!Assessment!(BEA) 14
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BHS!CAHSEE!Math!Census!(First!Attempt)

10th!Grade!2008"2010

Berkeley!Evaluation!and!Assessment!(BEA) 15
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47%

72% 69%
78%

91%

74%
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Cumulative!Pass!Rate

State"wide!Class!of!2010!CAHSEE!ELA!and!

Math!Cumulative!Pass!Rate*

African!American Asian Latino White Total

90% 97% 92% 98% 95%

BHS!Class!of!2010!CAHSEE ELA!and!Math!

Cumulative!Pass!Rate* 79% 96% 97% 99% 93%

*Rate!excludes!students!with!disabilities!(IEPs)

Berkeley!Evaluation!and!Assessment!(BEA)
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CAHSEE!Summary

• First!time!pass!rates!for!white!students!exceed!the!state!
averages!in!ELA!and!Math.!First!time!pass!rates!for!African!
American,!Latino!and!Asian!students!are!lower!than!the!state!
averages!in!ELA!and!Math.!

• Of!the!students!who!passed,!19%!of!students!in!the!Class!of!
2010!passed!both!sections!of!the!CAHSEE!in!11th or!12th grade.!
32%!of!African!American!students!passed!in!11th or!12th grade.

• In!the!Class!of!2010,!BUSD!Latino!students!had!a!higher!pass!
rate!than!their!state!counterparts.!White!and!Asian!students!
scored!on!par!with!their!state!counterparts.!African!American!
students!scored!significantly!below!their!state!counterparts.!

17Berkeley!Evaluation!and!Assessment!(BEA)

Section!3

California!Standards!Test!(CST)!2010

18Berkeley!Evaluation!and!Assessment!(BEA)
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CST!Overview

• CST!tests!are!administered!to!students!in!

grades!9"11.

• All!students!take!the!same!ELA!test!for!each!

grade.

• With!a!few!exceptions,!Math,!Science,!and!

History!tests!are!administered!according!to!

the!course!enrollment!of!the!student.!

Berkeley!Evaluation!and!Assessment!(BEA) 19
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BUSD!HS!10!CST!Participation!Levels!vs.!Neighboring!Districts
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CST!Proficiency!District,!County,!State

2003,!2009,!2010!for!Grades!9"11
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BHS!English/!LA!CST!2010!Grades!9"11
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BHS!MATH!CST!2010!Grades!9"11
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BHS!Grade!9"11!CST!ELA!Proficiency!Rate!

by!Ethnic!Subgroups!2003"2010
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BHS!Grade!9"11!CST!ELA!by!Other!

Subgroups!2003"2010
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ELA 2003!Tested 2009!Tested 2010!Tested 2010!%!of!Enrolment

Disadvantaged!African!American 121 230 214

Non"disadvantaged!African!American 330 325 259

Total 451 555 473 71%
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BHS!Grade!9"11!CST!ELA!for!Latino!Students!by!

Economic!Status!2003"2010

Berkeley!Evaluation!and!Assessment!(BEA) 27

ELA 2003!Tested 2009!Tested 2010!Tested 2010!%!of!Enrolment

Disadvantaged!Latino 65 127 210

Non"disadvantaged!Latino 163 201 216

Total 228 328 431 87%
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by!Ethnic!Subgroups!2003"2010
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BHS!Grade!9"11!CST!Math!by!Other!

Subgroups!2003"2010
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BHS!Grade!9"11!CST!Math!for!African!Americans!

by!Economic!Status!2003"2010

Berkeley!Evaluation!and!Assessment!(BEA) 30

MATH 2003!Tested 2009!Tested 2010!Tested 2010!%!of!Enrolment

Disadvantaged!African!American 97 199 200

Non"disadvantaged!African!American 257 287 242

Total 354 486 442 67%
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BHS!Grade!9"11!CST!Math!for!Latino!Students!by!

Economic!Status!2003"2010
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District! Latino Disadvantaged!Latino Non!Disadvantaged!Latino

MATH 2003!Tested 2009!Tested 2010!Tested 2010!%!of!Enrolment

Disadvantaged!Latino 65 119 202

Non"disadvantaged!Latino 140 180 200

Total 205 299 402 81%

CST!Summary

• Participation!on!the!CST!in!BUSD!is!lower!than!the!
county!and!surrounding!districts.

• Proficiency!rates!on!the!CST!ELA!were!substantially!
higher!than!on!the!CST!Math!(56%!vs.!30%).

• BUSD!proficiency!on!the!CST!ELA!was!higher!than!the!
county!or!the!state!while!proficiency!on!the!CST!
Math!was!lower!than!the!county!and!the!state.

• Due!to!lower!participation!prior!to!2009,!it!is!best!to!
compare!proficiency!from!2009!to!2010.

32Berkeley!Evaluation!and!Assessment!(BEA)
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CST!Summary!cont.

• On!the!ELA!test,!white!students!had!the!highest!
rate!of!proficiency!at!82%!while!African!American!
students!had!the!lowest!rate!of!proficiency!!at!
23%.

• On!the!Math!test,!white!students!had!the!highest!
rate!of!proficiency!at!42%!while!African!American!
students!had!the!lowest!rate!of!proficiency!at!4%.

• There!is!little!difference!in!performance!on!either!
the!CST!ELA!or!CST!Math!when!African!American!
students!are!further!disaggregated!by!socio"
economic!status.

33Berkeley!Evaluation!and!Assessment!(BEA)

Section!4

Grade!Point!Average!(GPA)
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BHS!Cumulative!Avg.!GPA!through!January!2011!

by!Program!and!by!Ethnicity
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BHS!Cumulative!Avg.!GPA!through!January!2011!

by!Grade!and!by!SLC
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BHS!Cumulative!Avg.!GPA!through!January!2011!

by!Grade!and!by!Ethnicity
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Percent!of!BHS!Students!with!D!or!F!

in!English!or!Math!1st Semester!2010"2011!by!Program
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Percent!of!BHS!Students!with!D!or!F!in!English!or!

Math!in!1st Semester!2010"2011!by!Ethnicity
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GPA Summary

• Overall,!White!and!Asian!students!have!the!
highest!cumulative!GPAs.

• Students!in!AC!and!BIHS!have!the!highest!
GPAs!in!all!4!grades.

• The!students!in!the!small!SLCs!had!the!highest!
rates!of!D!and!F!grades!during!the!first!
semester.

• 19%!of!BHS!students!received!a!D!or!F!grade!in!
English!or!Math!during!the!first!semester.

40Berkeley!Evaluation!and!Assessment!(BEA)



04/05/11

21

Section!5!

SAT!Reasoning!Test!(SAT)!2009"2010

41Berkeley!Evaluation!and!Assessment!(BEA)

SAT!Overview!

• The!SAT!test!is!a!common!metric!used!by!

colleges!and!universities!as!a!part!of!college!

admissions.

• The!test!is!designed!and!administered!by!

Educational!Testing!Service.!It!has!three!

sections:!Critical!Reading,!Writing,!and!Math.

• The!highest!score!for!each!section!is!800,!with!

a!total!score!of!2400.
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BHS!Average!Total!SAT!Score!Over!Time

BHS!12th!Grade!Enrollment #!Tested %!Tested

04"05 745 465 62%

05"06 801 412 51%

06"07 780 474 61%

07"08 807 512 63%

08"09 757 461 61%

09"10 720 391 54%

Information!is!summarized!for!seniors!who!

took!the!SAT!at!any!time!during!their!high!

school!career!through!March!2010.!If!a!

student!took!the!test!more!than!once,!the!

maximum!score!is!used.
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SAT!Math!Average!Score!Over!Time
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*!SAT!added!the!writing!component!to!

the!test!in!2005.!
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SAT!Total!Scores!by!Ethnicity!and!by!Small!Learning!Community

BHS!Class!of!2010!

47Berkeley!Evaluation!and!Assessment!(BEA)

State!Average!1511

Note:!Only!small!schools!with!>=5!seniors!tested!in!an!ethnic!subgroup!are!presented!in!the!above!graph.
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SAT!Total!Scores!by!Ethnicity!!

BHS!Class!of!2010!vs.!State!Class!of!2010

Information!is!summarized!for!seniors!who!took!the!SAT!at!any!time!during!their!high!school!years!through!March!2010.!If!a!

student!took!the!test!more!than!once,!the! highest!score!is!used.

*!BHS!"Other"!represents!"Multi"Ethnic".
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SAT!Summary

• In!2009"2010,!the!number!of!seniors!taking!the!SAT!
decreased!(54%)!while!the!total!score!increased!56!
points!to!1694.

• White,!Asian,!and!Multi"racial!students!scored!above!
the!state!average!of!1511.

• White,!Latino,!and!Other!students!in!the!Class!of!
2010!outscored!their!counterparts!in!the!state!while!
African!American!students!scored!lower!than!their!
counterparts.!Asian!students!scored!on!par!with!their!
counterparts.

Berkeley!Evaluation!and!Assessment!(BEA) 49

Section!6!

International!Baccalaureate!(IB)!2010
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IB!Overview

• The!International!Baccalaureate Program!is!an!internationally!

recognized!curriculum!that!offers!students!an!opportunity!to!earn!

the!IB!diploma.

• There!are!more!than!881,000!IB!students!at!3,085!schools!in!139!

countries.

• IB!diploma!students!take!six!academic!courses!during!their!junior!

and!senior!years.!Diploma!candidates!must!earn!a!total!of!24!points!

on!their!six!IB!examinations.!An!extended!essay!based!on!

independent!research!is!also!required.!

• In!2009"2010,!27!examinations!were!administered,!covering!6!

subject!areas.!One!hundred!eighty"eight!(188)!11th and!12th graders!

participated.

Berkeley!Evaluation!and!Assessment!(BEA) 51

2009"2010!BHS!IB!Exam!Results

Berkeley!Evaluation!and!Assessment!(BEA) 52

*!Score!needed!for!subject!certificate!is!4.

*!Scale!score!range!is!1"7.!Seven!is!the!highest.
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2009/10 188 4.8% 10.6% 9.0% 65.4% 10.1% 16.0%
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Subject!Areas

Individuals!&!

Societies English

Experimental!

Science Mathematics

World!

Language Arts Total

Exam!Subjects!Offered 3 2 4 3 8 7 27

Individual!Exams!Taken 147 98 97 73 66 45 526
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2009"2010!BHS!IB!Exam!Results!(cont.)

IB!2010!Exam!Participation

53Berkeley!Evaluation!and!Assessment!(BEA)

IB!Summary

• 188!students!took!2010!IB!tests,!and!101!were!
seniors.!34!seniors!received!IB!diploma.

• The!average!BHS!score!for!English!Exam!is!
higher!than!the!world!average.

• The!Chemistry!scores!are!lower!than!the!world!
average!score,!while!the!Biology!and!Physics!
are!higher.

• Of!all!exams!taken,!78%!were!passed!with!a!
score!of!4!or!higher.
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Section!7

Advanced!Placement!(AP)!2010

55Berkeley!Evaluation!and!Assessment!(BEA)

AP!Overview

• Developed!and!administered!through!the!College!
Board.

• Subject"specific!tests!that!allow!high!school!students!
to!earn!college"credit.

• Students!prepare!for!AP!tests!by!enrolling!in!AP!level!
courses.!Students!enrolled!in!AP!classes!are!required!
to!take!the!AP!tests.!

• Scores!range!from!1!to!5.!A!score!of!3,!4,!or!5!is!
considered!passing.

• Primarily!taken!by!10th through!12th graders.

Berkeley!Evaluation!and!Assessment!(BEA) 56
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BHS!AP!Test"Taking!and!Scores!Over!Time!

All!Tests
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BHS!2010!AP!Pass!Rate!by!Ethnicity!– All!Tests!
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AP!Summary

Berkeley!Evaluation!and!Assessment!(BEA) 61

•Of!the1357!AP!tests!taken!at!BHS!in!2010,!59%!

received!a!passing!score!of!3!or!higher.

•White!and!Multi"racial!students!had!the!

highest!pass!rates!(64%!and!65%).

•Only!a!small!number!of!African!Americans!took!

the!test!(91!students!or!11%) and!of!those!24%!

passed.

•Students!in!all!SLCs!took!AP!tests.!Students!in!

AC!and!BIHS!had!the!highest!pass!rates!(62%).
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Introduction 

 

This report provides the evaluation results for the implementation of small learning 

communities strategies during the 2009-2010 academic year for the sole comprehensive 

high school in the Berkeley Unified School District (BUSD). This is the second year of 

implementation. BUSD received funding from the United States Department of Education 

(DOE) Smaller Learning Communities (SLC) initiative to develop SLCs at BHS in the Fall of 

2007.  BUSD contracted with the Cesar E. Chavez Institute (CCI) in August of 2009 for 

evaluation services.  CCI produced the first year APR and is using that report as a foundation 

for this second year APR.  CCI has experience in prior Smaller Learning Community 

evaluations (Oakland), program evaluations (Oakland and Sacramento), and California 

Partnership Academy Grant Evaluations (Oakland, Richmond, Emeryville, El Cerrito, San 

Lorenzo), designing Green Career Partnership Academies in California and providing 

technical assistance to schools and districts to promote improvement. CCI’s data collection 

plan for the course of the 3-year evaluation emphasizes five general areas: SLC development 

and implementation; professional development and personalization; equity and access; 

student achievement; and post-secondary outcomes. Multiple methods, including surveys, 

interviews, focus groups and observations are being used to gather data from numerous 

sources, including teachers, administrators, students and parents.   

 

Year two goals are specified throughout this document.  The broader goals of the SLC 

project as specified in the original grant application are described below. 

 

Berkeley High School will augment its existing smaller learning communities (SLC) 

program by expanding its advisory program to include all students and by 

instituting at least one new small school in order to provide students the choice of 

seven themed SLCs.  Berkeley will train its teachers to use the advisory program to 

help students develop Individual Learning Plans; teach organization, time 

management, and research skills; and develop and build student portfolios that 

document student work.  All students are offered a college preparatory curriculum 

that meets the State’s college entrance requirements.  To help all students achieve 

grade-level proficiency, students will be offered support services such as tutoring 

services, social support services delivered and maintained by a Student Learning 

Center, and a ninth grade Accelerated Reading program.  Teachers will participate in 

professional development activities related to the strategic use of student 

performance data, and receive instructional coaching from the Bay Area Coalition of 

Essential Schools.  The school also will expand its Academic Pathways (AP) Project, 

a program targeting low-income students.  SLC grant funds will allow the school to 

provide more tutors, adult mentors, and supplemental services to ensure AP Project 

participants graduate prepared for postsecondary education and careers. 
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Executive Summary of Independent Evaluation 

 

After a somewhat rocky beginning, Berkeley High School has made laudable progress in 

implementing its full SLC vision.  The final pieces of the SLC strategies discussed in earlier 

documents, advisory and the Green Academy, came into being Fall 2010 and are treated in 

the third year, mid-year addendum to this report.  The strategies already implemented are 

having success in some areas but significant problems with achievement and the 

achievement gap remain.  On the positive side,  

• Achievement in math and English language arts has increased overall and 

particularly for African American and Asian students, thus narrowing the 

achievement gap. 

• Students are remarkably positive about the SLC structure and feel well supported in 

the BHS environment. 

• Teachers believe students are receiving a high level education and that there are 

now extant mechanisms that may help close the achievement gap. 

Problems which SLC strategies were meant to address but have thus far not diminished 

include, 

• Languishing achievement scores for Latinos and for English learners, and thus a 

widening gap with non-Latino Whites whose scores rose by some margin. 

• An escalating dropout rate. 

• Inter-teacher friction and issues of trust. 

None of these problems, with perhaps the issue of EL students, are unknown to BHS.  All of 

them are addressed in strategies for year three of the project. 

School and District Context and SLC Goals and Activities 
 

Berkeley High School (BHS) is the only comprehensive high school serving Berkeley, CA. Its 

3,482 students make up one of the most ethnic and class diverse high school populations in 

the nation. The local reputation of BHS is that its academic quality depends on the ethnicity 

and income of a given student; BHS has been either a world-class high school preparing 

many students for entry into top colleges, or a school that fails to prepare most poor 

students of color for either college or work. This reputation, ironic given BUSD’s status as 

the nation’s first large urban school district to voluntarily desegregate, is a source of pain 

and constant comment from the public.  However, the same community support that led to 

desegregation over forty years ago remains; Berkeley is a community unanimously 

supportive of the effort to close achievement gaps between students of different ethnicities 

and class. BHS staff and administration are also committed to closing these gaps.   

 

The SLC goals have not altered since the last review.  One SLC, School of Social Justice and 

Equality (SSJE) expanded its scope and has become the Green Academy.  The target 

population for this SLC is naturally larger and the former SSJE is one concentration within 

this more expansive frame.  The one outstanding SLC strategy planned but not implemented 

for the year of this review is advisory; this was implemented in Fall 2010 and will be 

assessed in the next cycle of review. 



 

 

 

Demographic description of BHS
 

BHS’s student body has not experienced any significant demographic shifts during the 

course of this grant.  The danger or reported findings being mere effects of demographic 

changes is therefore minimal. 

 

BHS’s student body is quite ethnically diverse.    Non

are the two largest groups, with significant proportions of the student body being Latino or 

Asian.1  While the proportions of the student body diagnosed with disabilities or classified 

as English Language Learners are small (under 10%), t

economically disadvantaged students (approximately 25%).  This reflects a class diversity 

seen in the City of Berkeley itself; the “hills” of the City are quite wealthy whereas the “flats” 

have significant pockets of poverty

Table a presents these same demographic categories broken down by smaller learning 

community.  SLCs vary greatly in their ethnic composition.  Most significantly, two SLCs 

have majority or near majority populations that are African American 

variety was both expected and welcomed; part of the logic of SLC changes has been to 

                                                       
1 About a third of students identify as non

state their ethnicity.  If the majority of these cases are non

majority of the student population.

 

 

Demographic description of BHS 

not experienced any significant demographic shifts during the 

course of this grant.  The danger or reported findings being mere effects of demographic 

 

BHS’s student body is quite ethnically diverse.    Non-Latino Whites and African Americans 

are the two largest groups, with significant proportions of the student body being Latino or 

While the proportions of the student body diagnosed with disabilities or classified 

as English Language Learners are small (under 10%), there are significant numbers of 

economically disadvantaged students (approximately 25%).  This reflects a class diversity 

seen in the City of Berkeley itself; the “hills” of the City are quite wealthy whereas the “flats” 

have significant pockets of poverty.  Figure 1 displays the BHS student population for 

presents these same demographic categories broken down by smaller learning 

community.  SLCs vary greatly in their ethnic composition.  Most significantly, two SLCs 

ority populations that are African American – CPA and SSJE.  This 

variety was both expected and welcomed; part of the logic of SLC changes has been to 

                
About a third of students identify as non-Latino White.  However, over 15% of students decline to 

state their ethnicity.  If the majority of these cases are non-Latino Whites, then that group is close to a 

majority of the student population. 
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provide community specific environments in which student learning can be maximized.  

However, SLCs do not vary as greatly with regard to class differences; there is less variation 

in the percent of students who are economically disadvantaged and in percent of students 

with parents who hold a college degree. 

Table a.  Enrollment in smaller learning community by ethnic group and other demographic 

characteristics, 2009-10.2 

 ACC AHA BIHS CAS CPA SSJE 

 n % n % n % n % n % n % 

African 

American 

432 24 82 34 165 24 72 30 124 55 94 47 

Latino 235 13 18 7 90 13 46 19 43 19 27 13 

Multi-

ethnic/declined 

to state 

302 17 56 23 124 18 54 23 29 13 32 16 

White 641 36 77 32 266 38 57 24 28 12 30 15 

Total 1610  233  645  229  224  183  

Disadvantaged 378 21 62 26 131 19 63 27 86 38 72 36 

English Learner 

(LEP) 

168 10 10 4 17 2 10 4 13 6 12 6 

Parents with 

College Degree 

955 54 138 57 404 58 108 46 69 30 75 37 

Disabilities 166 9 25 10 74 11 26 11 28 12 26 13 

Improving Achievement and Narrowing the Achievement Gap  
 

Standardized test performance – Math 
 

The California High School Exit Exam (CAHSEE) is a high-stakes standardized test; all 

students without a disability waiver must pass both components of the CAHSEE in order to 

receive their high school diploma.3  The CAHSEE has two parts: English-language arts (ELA) 

and mathematics. The ELA part addresses state content standards through grade ten. In 

reading, this includes vocabulary, decoding, comprehension, and analysis of information 

and literary texts. In writing, this covers writing strategies, applications, and the 

conventions of English (e.g. grammar, spelling, and punctuation). The mathematics part of 

the CAHSEE addresses state standards in grades six and seven and Algebra I. The exam 

includes statistics, data analysis and probability, number sense, measurement and 

geometry, mathematical reasoning, and algebra. Students are also asked to demonstrate a 

strong foundation in computation and arithmetic, including working with decimals, 

fractions, and percents (CA Department of Education).  As with all state high school exit 

exams, students are allowed to take the test multiple times.  The cumulative pass rates are, 

therefore, the most meaningful ultimately in terms of student outcomes.  Approximately 

10% of BHS students do not pass both components by June; this is similar to the state-wide 

                                                        
2 Figures are calculated only for groups which represent at least 10% of the BHS population. 
3 CA altered its policies with regard to disability waivers in 2010 (see 

http://www.ccusd.org/ourpages/auto/2009/5/4/42785854/CAHSEE%20Waiver%20Process%202010.pdf).  

This impacts that comparability of 2009-10 results with previous years. 



 

 

 

figure. But first-time pass rates are more helpful as diagnostics since they include greater 

amounts of variation.  We consider 

rates. 

 

CAHSEE first-time pass rates in math

Mean scores on the CAHSEE math component have varied little over the three

considered here.  As Table 1 reveals and Figure 1 illustrates, mean scores have fluctuated 

unevenly and in a 7-point span over the three years.  However, the percent of 

CAHSEE takers failing has steadily dropped, from nearly a quarter to just over one sixth.  

This does not necessarily translate into higher cumulative pass rates, as we see later, but 

the trend is positive nevertheless and evidence of significant

 

Table 1 and Figure 1.  CAHSEE Math results for 10
Year Math mean Math st. dev.

2008 384 41.5

2009 391 41.4

2010 389 39.9

 

 

 

 

 

 

Again, considering just failure

grade year, there is significant variation in 

White students pass the Math component of the CAHSEE

failure rate of 5.2% in 2007-08, 

improvement is largely among those students close to the line for failure (350)

only slight and unsteady improvement in mean CAHSEE math scores.

 

Asians also fared well on the test with only a 7.1% failure rate.  This is an 11.3% 

improvement since 2007-08.  

mean CAHSEE math score.  However, this success is restricted to the non

population.  When we look at Asian EL students, we find that there has been no 

improvement in failure rates; just under a third of first

the last three years.  Mean scores among this group have been virtually unchanged.

 

This pattern is echoed, without positive notes, by Latinos.  Failure rates for this group as a 

whole have remained steady at a little over a quarter of test takers.  But 

have rising rates of failure, moving from under half to now nearly 5

increase in the failure rate is not reflected in the mean scores, which have remained fairly 

constant.  This phenomenon is explained by the difference between long

term EL, an explanation we explore below.

 

African Americans are the race/ethnic group that has experienced the most marked 

improvement over the years of SLC implementation.  Over half of first

American test takers failed the test in 2007

Echoing this improvement is the steady rise in the mean score from 353 to 361.

 

 

 

time pass rates are more helpful as diagnostics since they include greater 

amounts of variation.  We consider first-time pass rates before considering cumulative pass 

time pass rates in math 

Mean scores on the CAHSEE math component have varied little over the three-

considered here.  As Table 1 reveals and Figure 1 illustrates, mean scores have fluctuated 

point span over the three years.  However, the percent of first time 

CAHSEE takers failing has steadily dropped, from nearly a quarter to just over one sixth.  

This does not necessarily translate into higher cumulative pass rates, as we see later, but 

the trend is positive nevertheless and evidence of significant progress. 

CAHSEE Math results for 10th graders, AY2008-09 to AY2009
Math st. dev. Pct. Fail Math 

41.5 24.6 

41.4 19.7 

39.9 17.4 

failure rates during the 10th 

there is significant variation in failure by ethnic group.  Nearly all non

e students pass the Math component of the CAHSEE.  Despite already having a low 

08, White students improved that rate by 4%.  The 

improvement is largely among those students close to the line for failure (350)

only slight and unsteady improvement in mean CAHSEE math scores. 

Asians also fared well on the test with only a 7.1% failure rate.  This is an 11.3% 

08.  This trend is also reflected in a steady improvement of the 

However, this success is restricted to the non-EL Asian 

ulation.  When we look at Asian EL students, we find that there has been no 

rates; just under a third of first-time takers have failed over each of 

Mean scores among this group have been virtually unchanged.

his pattern is echoed, without positive notes, by Latinos.  Failure rates for this group as a 

whole have remained steady at a little over a quarter of test takers.  But Latino EL students 

have rising rates of failure, moving from under half to now nearly 52%.  However, this 

increase in the failure rate is not reflected in the mean scores, which have remained fairly 

constant.  This phenomenon is explained by the difference between long-term and short

term EL, an explanation we explore below. 

are the race/ethnic group that has experienced the most marked 

improvement over the years of SLC implementation.  Over half of first-time African 

American test takers failed the test in 2007-08, but that percentage is now just 37%.  

ment is the steady rise in the mean score from 353 to 361.

 

3.1-I 

7 

time pass rates are more helpful as diagnostics since they include greater 

time pass rates before considering cumulative pass 

-year period 

considered here.  As Table 1 reveals and Figure 1 illustrates, mean scores have fluctuated 

first time 

CAHSEE takers failing has steadily dropped, from nearly a quarter to just over one sixth.  

This does not necessarily translate into higher cumulative pass rates, as we see later, but 

09 to AY2009-10 

early all non-Latino 

Despite already having a low 

The 

improvement is largely among those students close to the line for failure (350) as there is 

Asians also fared well on the test with only a 7.1% failure rate.  This is an 11.3% 

This trend is also reflected in a steady improvement of the 

EL Asian 

ulation.  When we look at Asian EL students, we find that there has been no 
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However, this 

increase in the failure rate is not reflected in the mean scores, which have remained fairly 

term and short-

are the race/ethnic group that has experienced the most marked 

time African 

08, but that percentage is now just 37%.  

ment is the steady rise in the mean score from 353 to 361. 
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Economically disadvantaged students scored much lower than the school average both in 

terms of mean scores and passing rates.  However, they made steady improvements in both 

failure rate and mean score from 2007-08 to 2009-10.   

 

Changes in CA DOE policies on waivers from taking CAHSEE for disability make 

interpretation of data for this group problematic.  It is clear that this is a group with very 

high failure rates and low overall mean scores.  Whether SLC strategies are successfully 

addressing this problem cannot be determined until definitions and practices stabilize. 

 

Table 2.  CAHSEE Math results for 10th graders by ethnic group and other demographic 

characteristics. 
 Percent Failing Mean Scaled Score 

 2007-08 2008-09 2009-10 Change 2007-08 2008-09 2009-10 Change 

African American 52.2 43.2 37.2 -15.0 353 361 361 +8 

Asian (all) 18.4 11.3 7.1 -11.3 400 404 408 +8 

  Asian (EL only) 23.1 33.3 30.0 +6.9 383 368 373 -10 

Latino (all) 28.6 25.4 28.8 +0.2 371 374 370 -1 

  Latino (EL only) 45.0 61.5 51.6 +6.6 346 344 347 +1 

Multi-ethnic/ 

declined to state 

13.2 18.8 14.6 +1.4 392 392 393 +1 

White 5.2 1.8 1.2 -4.0 411 417 412 +1 

Disadvantaged 51.2 52.7 49.8 +1.4 350 351 354 +3 

English Learner  47.6 53.0 50.9 +3.3 354 353 350 -4 

Disabilities 81.2 68.9 69.7 -11.5 330 339 336 +6 

 

BHS has made remarkable progress with regard to African American and Asian 

performance.  The achievement gap in first-time pass rates with non-Latino Whites has 

been narrowed by over 10% in the case of African Americans, and over 7% in the case of 

Asians.  On the other hand, the gap between Whites and Latinos has increased by roughly 

4%.  Most distressingly, the gap between Asian or Latino EL students and White students 

has grown by about 11% in each case.  

 

CAHSEE math performance can be broken down by SLC, but caution should be exercised in 

interpreting the results.  Whereas we can say that demographic changes at BHS as a whole 

have been minimal during the three-year period of SLC work, the same cannot be said of 

SLCs.  Populations are known to have shifted programs.  Some of this is revealed in the 

demographics section given above, but anecdotal evidence indicates that preparedness and 

other less easy to track qualities have varied greatly between program over these three 

years.  Moreover, most of the theory behind SLCs emphasizes that the structure should 

result in school-wide improvements; not every SLC will improve at exactly the same rate or 

in the same manner (SLCP).   

 

Table 3.  Percent failing CAHSEE Math on first try by year and race/ethnicity for each SLC. 
African Am. ACC AHA BIHS CAS CPA SSJE 

2008 48.1 57.9 61.2 50.0 41.4 57.9 

2009 36.8 58.3 40.4 38.5 57.7 45.5 

2010 37.5 50.0 24.4 60.0 21.4 40.0 

Asian ACC AHA BIHS CAS CPA SSJE 

2008 11.8 -- 15.4 -- -- -- 

2009 18.2 -- 0.0 -- -- -- 

2010 7.1 -- 4.8 -- -- -- 

Latino ACC AHA BIHS CAS CPA SSJE 

2008 24.3 -- 21.4 27.3 41.7 -- 

2009 32.2 -- 21.6 -- 21.4 -- 
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2010 21.7 -- 11.8 50.0 36.4 -- 

White ACC AHA BIHS CAS CPA SSJE 

2008 2.3 15.4 3.8 15.4 -- -- 

2009 2.3 0.0 1.1 0.0 -- 0.0 

2010 0.0 12.5 1.1 0.0 -- -- 

 

Table 3 presents failure rates by race/ethnicity broken down by SLC for the four groups 

large enough to have reportable data (n>10) in each column.  Consistent with the general 

finding of African American absolute and relative progress, we see that African American 

students have lowered first-time fail rates significantly and in every unit except CAS.  CAS is 

roughly one-third African American; they constitute the most numerous race/ethnic group 

in CAS.  The increasing fail rate of African Americans in CAS is echoed by an increasing fail 

rate among the smaller number of Latinos in that SLC.  The failure to see the progress 

African American students are experiencing elsewhere materialize in CAS should be 

tracked.  It may be that less prepared students are shifting to CAS for some reason.  It may 

also be that CAS should examine CPA, SSJE, or even BIHS (not an SLC) to glean what seems 

to be working in those programs.   

 

Working on advice from BUSD and BHS teachers, we examined African American CAHSEE 

performance controlling for learning disability.  An inordinate proportion of African 

American students in 2010 (14%) are classified with a “Specific Learning Disability.” The 

proportion with a learning disability is twice that for the next highest group, Latinos (7%).  

The following table disaggregates African American performance by disability. 

 

Table 4.  Percent of African American students failing CAHSEE Math on first try by year and 

disability status for each SLC. 
All African 

Americans 

ACC AHA BIHS CAS CPA SSJE 

2008 48.1 57.9 61.2 50.0 41.4 57.9 

2009 36.8 58.3 40.4 38.5 57.7 45.5 

2010 37.5 50.0 24.4 60.0 21.4 40.0 

No Specific 

Disability 

ACC AHA BIHS CAS CPA SSJE 

2008 35.5 55.6 52.8 43.8 36.0 50.0 

2009 29.2 -- 28.6 -- 52.2 36.8 

2010 15.6 45.5 17.9 61.5 18.2 42.9 

 

As you can see, the general trend for all African American students is echoed among just 

those with no Specific Disability.  Unfortunately, we cannot present figures for students 

with Specific Learning Disabilities or other disabilities because the case counts are less than 

10.  But the trends we see above are not echoed among these students.  The trend we see is 

real, not just a shifting of where students with disabilities find themselves; but the vast 

improvements in scores do not apply to African American students with disabilities. 

 

The news is generally good for CAHSEE math first-time pass rates – several populations 

identified in the original grant application are improving scores and pass rates and the 

achievement gap is narrowing.  This is tempered, however, by subsequent pass rates. 

 

  



 

 

 

Figure 2.  Estimated percent passing the CAHSEE math having failed on first attempt.

Figure 2 presents estimates of the percent of students who failed the CAHSEE math on first 

attempt who eventually pass.  

€ 

F(nF ) + (.5 * F

nF nP

 

Where F is the percent of first

the number of first-time takers who failed and then subsequently passed, and n

number of first-time takers who never pass or dropout of BHS.  In other words, the 

subsequent rate of passing is the rate known among students remaining in BHS reduced by 

an estimated pass rate half of this for those who either do not pass or someh

system. 

 

As Figure 2 shows, the percent of students having initially failed CAHSEE math eventually 

passing varies widely.  Over 90% of Whites and three

eventually pass.  Over half of both EL (55%) and economically

students who failed eventually pass. But less than half (44%) of Latino initial failers and just 

barely more than a quarter (26%) of African American initial failers eventually pass.  Much 

of these last two low rates concerns the high 

estimates here are based on students who did not experience the full effect of 

personalization and inclusion strategies adopted under this grant.  These figures should be 

watched carefully in coming years to assess

address a rather serious problem.
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Where F is the percent of first-time takers who failed and then subsequently passed, 

time takers who failed and then subsequently passed, and n

time takers who never pass or dropout of BHS.  In other words, the 

subsequent rate of passing is the rate known among students remaining in BHS reduced by 

an estimated pass rate half of this for those who either do not pass or somehow leave the 

As Figure 2 shows, the percent of students having initially failed CAHSEE math eventually 

passing varies widely.  Over 90% of Whites and three-quarters of Asians who failed 

eventually pass.  Over half of both EL (55%) and economically Disadvantaged (62%) 

students who failed eventually pass. But less than half (44%) of Latino initial failers and just 

barely more than a quarter (26%) of African American initial failers eventually pass.  Much 

of these last two low rates concerns the high rates of dropout among these groups.  The 

estimates here are based on students who did not experience the full effect of 

personalization and inclusion strategies adopted under this grant.  These figures should be 

watched carefully in coming years to assess how well those strategies are helping to 

address a rather serious problem. 
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CST math 

 

The CST is a component of the STAR tests that are used to calculate Academic Performance 

Index scores for schools.4  The CST math component is subject specific – e.g. Geometry, 

Algebra 1, etc.  We have selected Algebra II as the appropriate math test because it is the 

dominant test for the 10th grade population being compared.  While “proficiency” as 

measured by the CST is more difficult to achieve than passing the CAHSEE, the CST results 

reinforce the findings for the CAHSEE.  Scores from the two tests are highly correlated (rho 

= .96, p < .01).   

 

Table 5.  CST Algebra II results for 10th graders by ethnic group and other demographic 

characteristics, AY 2007-08 to AY2009-10. 
 Percent Proficient Mean Scaled Score 

 2007-08 2008-09 2009-10 2007-08 2008-09 2009-10 

Asian 33 38 39 317 318 344 

African American 4 5 6 243 270 270 

Latino 7 17 10 271 284 280 

Multi-ethnic/declined to state 27 24 29 324 309 311 

White 31 27 27 329 319 320 

Disadvantaged 13 15 8 279 284 281 

English Learner (LEP) 0 NA 6 258 NA 261 

Disabilities NA NA 10 NA NA 269 

 

Like the mean scores on the CAHSEE, the CST results show little change in proficiency or 

mean score on CST Algebra II.  The sole striking change is the significant rise in the Asian 

mean score; for the first time, Asian scores have exceeded that of non-Latino Whites.  There 

is also a moderate decline in Latino scores following a large rise in 2008-09. 

 

The CST results can be disaggregated by SLC at BHS, as presented in Table 6 below.  The 

impact of SLC strategies should be school-wide, not program specific.   

Table 6.  CST Algebra II (or Integrated Math 2)results by SLC.5 
 Percent Proficient 

 2008-09 2009-10 

ACC 32 31 

AHA 20 18 

BIHS 31 34 

CAS 2 1 

CPA 2 6 

SSJE 11 9 

 

CPA is the only SLC to have experienced a large increase in math proficiency.  This finding 

matches the decreases in first-time fail rates on CAHSEE reported in CPA as well.  Both 

results indicate that CPA is leading in turning SLC structures to educational advantage.  

These results are echoed in the ELA findings below, and receive further elaboration in the 

section dealing with student reactions to personalization and inclusion. 

                                                        
4 BHS does not have API scores for relevant years because of inadequate percentages of eligible 

students taking the appropriate tests. 
5 In the case of CAS and CPA, Algebra II is not the norm for CST assessment.  Rather, 

integrated math is taken by most students.  Percents for these two programs refer to 

Integrated Math 2. 



 

 

 

CAHSEE first-time pass rates in

As with math, mean scores on the CAHSEE ELA component have varied little over the three

year period considered here.  As Table 7 reveals and Figure 3

crept up slightly over the three years.  More dramatically

takers failing has steadily dropped, from nearly a 

not necessarily translate into higher cumulative pass rates, as we see later, but the trend is 

positive nevertheless and eviden

 

Table 7 and Figure 3.  CAHSEE ELA results for 10
Year ELA mean ELA st. dev.

2008 388 42.4

2009 391 43.2

2010 392 40.4

 

 

 

 

 

 

 

While the overall change in ELA scores 

by race/ethnic group reveals a starkly contrasting picture.  Table 8 shows that African 

Americans and Asians made sizable gains in reducing their first

increasing their overall mean sc

both in absolute and relative terms.  But EL students, particularly Latinos, experienced large 

improvements in both decreasing failure rates and increasing test means.  Asian EL 

students, we should note, do not experience much of a decrease in the initial failure rate, but 

do make significant increases to their mean score.  The other large change to note is the 

astounding drop in first-time failure rates for learning Disabled students.  As noted above,

this figure is difficult to trust given the changes in how California defines disability.

 

Table 8.  CAHSEE ELA results for 10

characteristics. 
 Percent Failing 

 2007-08 2008-

African American 39.3 35.3

Asian (all) 17.0 13.1

  Asian (EL only) 41.7 58.3

Latino (all) 25.5 32.1

  Latino (EL only) 73.7 75.0

Multi-ethnic/ 

declined to state 

13.3 15.3

White 2.0 2.9

Disadvantaged 50.1 54.5

English Learner  70.0 65.7

Disabilities 74.0 77.1

 

Again, the theory behind SLCs states that the structure should “raise all boats.”  Looking at 

breakdowns by SLC should not 

and which are not.  As with math, we see strong improvements among African Americans, 

particularly in BIHS and CPA.  CAS has also dramatically lowered its first

unlike in math.  With Latinos, however, BIHS has experienced an overall 

time fail rate; this runs counter to what we found with math.

 

 

time pass rates in ELA 

As with math, mean scores on the CAHSEE ELA component have varied little over the three

iod considered here.  As Table 7 reveals and Figure 3 illustrates, mean scores have 

crept up slightly over the three years.  More dramatically, the percent of first time CAHSEE 

takers failing has steadily dropped, from nearly a fifth to just over one seventh.  This does 

not necessarily translate into higher cumulative pass rates, as we see later, but the trend is 

positive nevertheless and evidence of progress. 

Table 7 and Figure 3.  CAHSEE ELA results for 10th graders, AY2008-09 to AY2009
st. dev. Pct. Fail ELA 

42.4 19.3 

43.2 18.6 

40.4 15.4 

While the overall change in ELA scores reflects those in math, breaking these figures down 

by race/ethnic group reveals a starkly contrasting picture.  Table 8 shows that African 

Americans and Asians made sizable gains in reducing their first-time fail rates and 

increasing their overall mean scores.  Thus these groups experienced higher achievement 

both in absolute and relative terms.  But EL students, particularly Latinos, experienced large 

improvements in both decreasing failure rates and increasing test means.  Asian EL 

te, do not experience much of a decrease in the initial failure rate, but 

do make significant increases to their mean score.  The other large change to note is the 

time failure rates for learning Disabled students.  As noted above,

this figure is difficult to trust given the changes in how California defines disability.

for 10th graders by ethnic group and other demographic 

Mean Scaled Score 

-09 2009-10 Change 2007-08 2008-09 2009-10 

35.3 29.9 -9.4 359 361 365 

13.1 8.9 -8.1 387 397 403 

58.3 40.0 -1.7 347 340 356 

32.1 27.2 +1.7 369 370 371 

75.0 56.7 -17.0 330 333 344 

15.3 14.8 +1.5 398 396 393 

2.9 1.2 -0.8 417 419 420 

54.5 48.3 -1.8 343 350 333 

65.7 57.7 -12.3 331 338 345 

77.1 48.5 -25.5 333 333 341 

Again, the theory behind SLCs states that the structure should “raise all boats.”  Looking at 

breakdowns by SLC should not lead us to an easy assessment of what SLCs are “working” 

and which are not.  As with math, we see strong improvements among African Americans, 

particularly in BIHS and CPA.  CAS has also dramatically lowered its first-time fail rate, 

Latinos, however, BIHS has experienced an overall increase

time fail rate; this runs counter to what we found with math.  Why BIHS should have trends 
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for African Americans and Latinos which are so starkly contrasting is not clear; it may be an 

anomaly of the data since only 16 students in BIHS are Latino.  CPA, which has sizeable 

populations of those two groups shows parallel trends.   

 

Table 9.  Percent failing CAHSEE ELA on first try by year and race/ethnicity for each SLC. 

African Am. ACC AHA BIHS CAS CPA SSJE 

2008 30.9 57.9 41.2 55.0 35.5 31.6 

2009 32.9 27.3 37.3 54.5 30.8 30.4 

2010 30.9 31.3 15.6 40.0 22.2 32.0 

Asian ACC AHA BIHS CAS CPA SSJE 

2008 17.6 -- 7.7 -- -- -- 

2009 24.2 -- 0.0 -- -- -- 

2010 10.7 -- 4.8 -- -- -- 

Latino ACC AHA BIHS CAS CPA SSJE 

2008 23.7 -- 10.7 18.2 33.3 -- 

2009 42.6 -- 16.2 -- 33.3 -- 

2010 19.6 -- 29.4 31.3 18.2 -- 

White ACC AHA BIHS CAS CPA SSJE 

2008 0.0 0.0 2.5 7.7 -- -- 

2009 3.0 0.0 4.5 0.0 -- 0.0 

2010 0.8 0.0 1.1 0.0 -- -- 

 

As with math, we examined trends for African Americans by disaggregating findings by 

disability status.  The findings stand regardless of disability. 

 

Table 10.  Percent of African American students failing CAHSEE ELA on first try by year and 

disability status for each SLC. 

All African Americans ACC AHA BIHS CAS CPA SSJE 

2008 30.9 57.9 41.2 55.0 35.5 31.6 

2009 32.9 27.3 37.3 54.5 30.8 30.4 

2010 30.9 31.3 15.6 40.0 22.2 32.0 

No Specific Disability ACC AHA BIHS CAS CPA SSJE 

2008 17.5 55.6 31.6 50.0 26.9 18.8 

2009 21.9 -- 24.4 -- 26.1 26.3 

2010 12.5 27.3 12.8 46.2 18.2 30.0 

 

We apply the formula discussed in the previous section to estimate the percent of various 

groups of first-time ELA failers who eventually pass.  As you can see from Figure 4, 

eventually passing is unlikely for African Americans, Latinos, and EL students who fail their 

first attempt.   

 

  



 

 

 

Figure 4.  Estimated percent passing the CAHSEE math having failed on first attempt.

CST ELA 

 

 

Table 10.  CST ELA results for 10

characteristics. 

 

 

 Percent Proficient

 2007

Asian 

African American 

Latino 

Multi-ethnic/declined 

to state 

White 

Disadvantaged 

English Learner (LEP) 

Disabilities 

 

African Americans are the only group considered that has made steady progress in both 

proficiency and mean score.  Asians and Latinos have also made progress despite some 

fluctuations; improvements have been greater with Asians than with Latinos.  Because 

the stable figures for Whites, these gains effectively narrow the achievement gap.  However, 

the negative outcome to take away from this table is the failure to make progress with EL 

 

 

.  Estimated percent passing the CAHSEE math having failed on first attempt.

for 10th graders by ethnic group and other demographic 

Percent Proficient Mean Scaled Score 

2007-08 2008-09 2009-10 2007-08 2008-09

55 53 62 347 354

14 18 20 290 295

22 33 31 309 317

68 68 60 377 355

77 88 78 390 396

25 27 24 302 308

11 10 2 275 279

8 8 8 275 271

African Americans are the only group considered that has made steady progress in both 

proficiency and mean score.  Asians and Latinos have also made progress despite some 

fluctuations; improvements have been greater with Asians than with Latinos.  Because 

the stable figures for Whites, these gains effectively narrow the achievement gap.  However, 

the negative outcome to take away from this table is the failure to make progress with EL 
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.  Estimated percent passing the CAHSEE math having failed on first attempt. 

 

y ethnic group and other demographic 

 

09 2009-10 

354 365 

295 303 

317 317 

355 366 

396 395 

308 307 

279 269 

271 281 

African Americans are the only group considered that has made steady progress in both 

proficiency and mean score.  Asians and Latinos have also made progress despite some 

fluctuations; improvements have been greater with Asians than with Latinos.  Because of 

the stable figures for Whites, these gains effectively narrow the achievement gap.  However, 

the negative outcome to take away from this table is the failure to make progress with EL 
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students.  Whereas CAHSEE results indicated exceptional gains with this group, the CST ELA 

shows declining proficiency and overall scores.   

 

Breaking down CST ELA scores by SLC reveals that most programs have varied little from 

last year.  CPA, ACC, and CAS have had increases in proficiency rates, though only CPA’s 

increase is significant.  On the other side, BIHS has had a decline in proficiency that is driven 

by the declining performance of Latinos in that SLC. 

 

Table 11.  CST ELA results by SLC. 

 Percent Proficient 

 2008-09 2009-10 

ACC 59 61 

AHA 42 42 

BIHS 61 55 

CAS 25 26 

CPA 23 29 

SSJE 41 39 

 

Increasing College Readiness and Graduation Rates 
 

College Readiness 

 

BHS provides a robust college-preparatory curriculum for all students.  Education 

aspirations at BHS are remarkably high.  BHS has done an admirable job of moving the vast 

bulk of its curriculum to meet the A-G requirements that are standards for admission to the 

University of California and California State University systems.  Table 12 clearly 

demonstrates that sufficient opportunity is available for students to prepare for college 

such that every student at BHS could be fully prepared in terms of requirements. 

 

Table 12.  BHS courses meeting A-G requirements by discipline. 

 Courses Meet A-G (%) 

Art 43 43 (100) 

Computer 

Education 

2 2 (100) 

Dance 8 8 (100) 

English 105 96 (91) 

Foreign 

Language 

68 68 (100) 

Health 

Education 

4 4 (100) 

Mathematics 105 99 (94) 

Music 5 5 (100) 

Science 20 20 (100) 

Social Science 8 8 (100) 
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In addition to providing a college-prep curriculum, BHS’s SLC reorganization aims to 

improve college attendance rates and baccalaureate attainment rates.  As BHS stated in its 

application for Phase II funding, “A solid foundation has been laid for a complete SLC 

conversion that will be a model of depth and sustainability of school personalization for 

high achievement and equitable results.”  This personalization will be the mechanism 

through which knowledge about and support for college application is promoted.  Advisory 

also plays a role here and has been implemented in Fall 2010 (see mid-year Third Year 

Report).   

 

Table 13.  Early Assessment Program (EAP) participation and readiness, AY2008-09. 

 Ready for CSU Participation in EAP 

 2008-09 2009-10 2008-09 2009-10 

English 15 17 77 74 

Math 20 19 28 27 

 

The Early Assessment Program (EAP) is a collaborative effort between California’s 

Department of Education, the California State University (CSU), and local schools. It was 

established because of dismal and expensive remediation needs among incoming freshmen 

students to CSU campuses.  The EAP provides opportunities for students to measure their 

readiness for college-level English and mathematics in their junior year of high school.  It 

offers a wide array of opportunities for students to improve their skills during their senior 

year and thus enter any college campus with greater readiness to perform at the collegiate 

level. The goal of the EAP program is to have California high school graduates enter the CSU 

fully prepared to begin college-level study. 

 

As Table 13 indicates, readiness for college is a serious problem at BHS.  Less than a fifth of 

students are prepared for college-level English and math according to the EAP.  However, 

this figure is based on those participating in the EAP.  While participation is high in the area 

of English, it is only 27% in math.  Increased personalization through advisory aims to 

increase these figures and rely on the EAP as a mechanism for increasing overall 

achievement.  However, the CSU (and UC) system has been in financial turmoil during the 

period covered, with many campuses changing admissions policies.  Statewide evidence 

indicates a declining interest in planning solely to enroll in a CSU campus (CSU Office of the 

Chancellor).  

 

The Preliminary Scholastic Aptitude Test (PSAT), a national standardized test that is 

sometime used to measure preparedness for college, is also tracked at BHS.  Fully 88% of 

10th grade students in AY2009-10 took the PSAT, a 2% increase from the proceeding year.  

Asian, Latino, and non-Latino White students all had participation rates above 87%.  The 

sole large ethnic group with lower rates was African Americans at just under 65%.  The high 

general participation rate may mean that the above finding of low EAP math participation is 

not primarily about a lack of interest in college.  The PSAT indicates there is opportunity to 

increase achievement in college readiness for all groups, and to narrow the achievement 

gap.  AY2010-11 data should be examined on this issue closely as all advisory and 

personalization strategies will be fully implemented at that time. 

 

BHS has contracted with Student Tracking Services to gather information on its graduates.  

Data will be available starting with the graduating cohort of AY2010-11.  Assessment should 

be able to comment on this component of student achievement in greater depth once this 

information becomes available. 
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Dropout rates 

 

At the other end of the achievement spectrum from college attendance is high school non-

completion.  Table 14 presents the dropout rate statistics for BHS for AY2007-08 and 

AY2008-09.6  California high schools in general and the County of Alameda in particular 

have experienced large increases in dropout rates.  While it is true that the CA DOE adjusted 

its calculation of dropout rates in 2010, applying this formula to previous years yields very 

much the same results as given below.  The sharp increases in dropouts is reality, not the 

outcome of formula change. 

 

Table 14.  Dropout rate at BHS by ethnicity by year 

 Adjusted 9-12 

dropout total 

Adjusted 9-12 4-year 

dropout rate7 

 2007-08 2008-09 2007-08 2008-09 

Asian 6 8 9.5 11.7 

Latino 13 34 12.9 31.7 

African American 36 67 15.0 26.0 

Non-Latino White 22 53 7.7 17.8 

BHS total 93 208 11.1 23.1 

County average -- -- 16.7 26.7 

State average -- -- 18.9 21.5 

 

In 2007-08, BHS had a lower dropout rate than Alameda County or California State by a 

sizeable margin – over 5%.  Over the course of four years, a cohort of students entering then 

was expected to lose about 11% through dropouts.  The rates varied by race, but even the 

dropout rate for the highest group, African Americans, was still below County and State 

figures.  But the estimated dropout rate more than doubled this last year, compared to 

lesser increases at the County and State level.  In other words, BHS has lost ground both 

absolutely and relatively in dropout rate. 

 

The bulk of this increase is clearly driven by the broader economy.  BHS’s main SLC 

strategies to combat this trend involve personalization, inclusion, and advisory strategies 

described below.  They have made increasing attendance rates, participation, and early 

identification of “at risk” students a priority for year three SLC goals.  They are aware of this 

serious problem and have a strategy for addressing it.  Future reviews will have to assess 

the efficacy of those efforts. 

 

  

                                                        
6 Dropout rates are calculated with data including students in at 13th year.  Thus AY2009-10 estimates can only 

be calculated in 2010-11. 
7 The 4-year derived dropout rate is a synthetic cohort estimate of the percent of students who would drop out 

in a four-year period.  It is based on data collected for a single year (California Department of Education). 
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Developing better personalization and inclusion strategies 
 

Student assessments of SLCs 

 

In AY200-10, Dr. Frank C. Worrell of the University of California at Berkeley’s Graduate 

School of Education conducted a second round of data gathering in an annual survey of BHS 

students focused on academic orientation, school atmosphere, and engagement with 

telecommunications technology.  Dr. Worrell generously made this data available to us for 

this evaluation.  Dr. Worrell’s study has a final year of data gathering scheduled for Spring 

2011; thus, his data neatly coincides with the time frame of this evaluation. 

 

AY2009-10 data consisted of information from 705 student respondents in the 10th or 12th 

grade out of a BHS population of 1465 students in those grades (48.1%).  All students were 

offered the opportunity to complete the survey.  The sample used here is thus a self-selected 

sample; caution should be exercised in taking these results to be representative of BHS. 

 

BUSD designed a lottery system for selection of and placement into an SLC; this system was 

based on the system in use for selecting elementary schools.  The vast majority of BHS 

students get into one of their top three choices for an SLC.  All students in AHA or CAS listed 

that SLC in their top three.  Less than 4% of students in AC (4 or 170) or BIHS (7 of 276) 

were placed there without having selected that unit in their top three.  However, a 

significant proportion of students in CPA (7 of 57) and SSJE (4 of 24) did not have that SLC 

among their top three.  While these numbers are small, they potentially point to the added 

difficulty of disappointed students which faculty in CPA and SSJE face. 

 

Taking just their top choice, Figure 5 illustrates how choice compares to where students 

actually ended up being placed.  Again, the vast majority of time, students ended up in their 

first SLC of choice.  The two exceptions are BIHS and SSJE, both of which began as 9th grade 

only entities.  As we anticipated during the last evaluation, these numbers have shifted with 

these two SLCs towards the pattern of the other SLCs.  We expect something close to parity 

by the next round of evaluation. 

 

Figure 5.  Percent of SLC students choosing that SLC first. 



 

 

 

Student involvement in learning

Table 15 presents student classroom participation frequency by SLC.  One of the goals of 

SLCs in general is to promote student engagement, beginning with a willingness and 

desire to participate in discussion.  SLCs tend to be fairly similar in terms of 

participation. AHA and CAS have the lowest reported rates with each having less than 

40% of students reporting frequent or greater participation.  But even these are only a few 

percentage points different from the other SLCs.

 

Table 15.  Student self-reported partici

 

AHA ACC BIHS

Almost Never 
 

4 8 

 
4.8% 4.6% 

Rarely 
 

20 41 

 
24.1% 23.6% 25.1%

Half the time 
 

31 52 

 
37.3% 29.9% 27.1%

Frequently 
 

21 55 

 
25.3% 31.6% 30.4%

Almost Always 
 

7 18 
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presents student classroom participation frequency by SLC.  One of the goals of 

SLCs in general is to promote student engagement, beginning with a willingness and 

desire to participate in discussion.  SLCs tend to be fairly similar in terms of 

on. AHA and CAS have the lowest reported rates with each having less than 

40% of students reporting frequent or greater participation.  But even these are only a few 

percentage points different from the other SLCs. 

reported participation in class by SLC. 

SLC 

BIHS CAS CPA SSJE 

19 3 5 1 

6.4% 6.4% 8.5% 3.8% 

75 10 13 7 

25.1% 21.3% 22.0% 26.9% 

81 17 11 7 

27.1% 36.2% 18.6% 26.9% 

91 9 18 5 

30.4% 19.1% 30.5% 19.2% 

33 8 12 6 
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Table 15.  Student self-reported participation in class by SLC. 

 
SLC 

AHA ACC BIHS CAS CPA SSJE 

Almost Never 
 

4 8 19 3 5 1 

 
4.8% 4.6% 6.4% 6.4% 8.5% 3.8% 

Rarely 
 

20 41 75 10 13 7 

 
24.1% 23.6% 25.1% 21.3% 22.0% 26.9% 

Half the time 
 

31 52 81 17 11 7 

 
37.3% 29.9% 27.1% 36.2% 18.6% 26.9% 

Frequently 
 

21 55 91 9 18 5 

 
25.3% 31.6% 30.4% 19.1% 30.5% 19.2% 

Almost Always 
 

7 18 33 8 12 6 

 
8.4% 10.3% 11.0% 17.0% 20.3% 23.1% 

 

More telling are student assessments of their level of interest or engagement in classes.  

Broken down by subject matter, starker differences appear in Table 16 than were evident in 

Table 2.  AHA and SSJE students were markedly less engaged in Math and World Language 

courses than students in other SLCs.  Particularly worrisome is that the majority of students 

in both of these SLCs report a lack of engagement in Math.  English and History garner much 

better assessments in these two SLCs, but these courses do well across all SLCs.   

 

CAS and CPA stand out as being particularly successful related to student engagement in 

Math and Science.  Both of these SLCs had relatively poor students assessments in these 

subjects in AY2008-09, but now have among the best assessments.  These findings indicate 

the strong need for teacher professional development and perhaps support in the form of 

sharing teaching strategies and related information in particular subject areas in particular 

SLCs (see Teacher Professional Development). 

 

Table 16.  Student assessment of own engagement with subject matter by SLC, percent 

reporting Very Low or Low engagement.8 

 AHA ACC BIHS CAS CPA SSJE 

English 8.3 9.7 10.3 12.3 8.3 11.5 

History 11.9 13.2 16.4 22.9 16.7 11.5 

Science 22.6 21.6 36.3 10.4 11.9 23.1 

Math 52.5 22.1 35.3 27.1 16.0 50.0 

World Language 28.4 23.1 24.1 13.7 22.4 29.1 

 

 

Table 14 from AY2008-09.  Student assessment of own engagement with subject matter by 

SLC, percent reporting Very Low or Low engagement.9 

                                                        
8 Scores are on a five point scale from Very Low to Very High. 
9 Scores are on a five point scale from Very Low to Very High. 
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 AHA ACC BIHS CAS CPA SSJE 

English 12.4 15.0 10.5 16.8 11.6 19.2 

History 22.4 18.5 11.1 14.0 16.7 20.3 

Science 23.2 26.9 28.8 30.9 30.6 24.2 

Math 42.2 21.7 25.6 35.9 22.4 30.3 

World Language 35.1 20.6 22.1 32.5 17.1 31.5 

 

Students were asked to rate the utility of education in meeting different life goals.  These 

results varied by SLC and are presented below. 

 

Table 17.  Percent of student who strongly agree or agree that education is important to: 

 AHA ACC BIHS CAS CPA SSJE 

Job security 69.0 72.4 74.0 79.6 61.7 65.4 

Having enough money to lead a good life 78.5 77.1 77.2 79.6 83.4 69.2 

Respect for other people 61.9 62.9 69.3 60.4 58.3 65.4 

Interesting ideas to go on thinking about 66.2 67.8 69.9 67.4 63.3 73.1 

A way to avoid discrimination 33.8 23.4 34.7 44.7 41.7 23.1 

A way to give back to my community 54.7 49.7 53.3 52.1 59.3 61.5 

Time to do fun things 50.0 55.5 51.8 57.2 63.3 38.5 

A chance to support myself 84.5 91.3 90.6 89.8 88.3 92.3 

A way to help out my family 79.8 82.0 81.3 91.8 83.4 80.8 

A chance to contribute to society 65.4 69.0 72.0 75.0 59.3 76.9 

 

While reactions to any given reason why education is important vary greatly between SLCs, 

the overall mean of these ten items is quite similar for all six units, indicating that the 

findings are not simply a matter of students in one SLC being essentially more positive 

about education than students in a different SLC.  (Mean percentages vary from 64.4% in 

AHA to 69.8% in CAS.)  

 

Students in every unit except CAS rate “a chance to support myself” first and “a way to help 

out my family” second; students in CAS reverse the order of those two statements.  CAS 

students rate “a way to help out my family” much higher than students elsewhere; evidence 

elsewhere indicates that CAS students come from the most resource challenged homes 

(computer presence in the home, for example, is lowest among CAS students).  CAS students 

also are most likely to see education as “a way to avoid discrimination.” 

 

Students in CPA are the lowest in terms of thinking “a chance to contribute to society” is an 

important aspect of education.  This is ironic given the theme of that SLC.  However, a closer 

look reveals that the exact same percentage of CPA students agree that “a way to give back 

to my community” is important.  This indicates that CPA students equate “”my community” 

and “society”; something that does not seem to hold with students of other SLCs. 

Student assessments of ability and performance 

Students in the SLCs have a more realistic assessment of their abilities compared to their 

peers than students in ACC or BIHS.  Students in those larger programs tend towards 

thinking of themselves as relatively able compared to their classmates.  This may, in part, be 

due to the fact that students in AC and BIHS have relatively high grade point averages – 3.19 

and 3.21 respectively. Students with high GPAs tend to assess themselves as superior 

regardless of the comparison group. 
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Table 18.  Student assessment of own academic ability compared to SLC peers by SLC. 

 
SLC 

AHA ACC BIHS CAS CPA SSJE 

Among poorest 
 

0 1 0 3 0 1 

 
0.0% 0.6% 0.0% 6.1% 0.0% 3.8% 

Below average 
 

29 17 53 8 11 4 

 
34.5% 9.8% 18.3% 16.3% 18.6% 15.4% 

Average 
 

34 58 92 20 21 9 

 
40.5% 33.5% 31.8% 40.8% 35.6% 34.6% 

Above average 
 

15 61 94 12 12 6 

 
17.9% 35.3% 32.5% 24.5% 20.3% 23.1% 

Among best 
 

6 36 50 6 15 6 

 
7.1% 20.8% 17.3% 12.2% 25.4% 23.1% 

 

In the previous evaluation, 53.5% of CAS students rated themselves at least above average; 

and these were the same group of students that evaluated their engagement with the 

curriculum as being particularly bad.  In this evaluation, engagement is found to be higher 

while evaluations of academic ability have become more realistic.  This is a healthy sign of 

students becoming truly engaged with the curriculum and with one another.  On the other 

hand, SSJE continues to struggle with a situation of low engagement and high dissociation.  

Unlike students in AC or BIHS, students in SSJE do not have relatively high GPAs (the mean 

is 2.79).  It would appear that CAS faculty might be useful in helping CAS replicate their 

success. 

Student academic ambitions 

Students at BHS have high education goals.  The norm is to expect to earn a baccalaureate or 

higher degree.  AHA and CPA students have the least high goals and yet 80% of students in 

each of these SLCs wants a college degree.  Table 6 reveals this strong expectation of post-

high school education.  In addition, you can see that a much higher percentage of students in 

AC and BIHS (over 40%) expect to earn a post-baccalaureate degree.  In part, this is a 

reflection of the fact that a high percentage of students in those units have parents with 

post-baccalaureate degrees (36% and 46% respectively).  
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Table 19.  Students’ goals for post-HS education. 

 
SLC 

AHA ACC BIHS CAS CPA SSJE 

4-year college or university 
 

48 83 150 33 36 18 

 
57.1% 47.7% 49.8% 67.3% 60.0% 69.2% 

Professional or graduate school 
 

19 75 121 8 12 7 

 
22.6% 43.1% 40.2% 16.3% 20.0% 26.9% 

 

These figures are similar to those from the last round of evaluation, with the exception of 

significantly lower percentages for students in SSJE.  The percentages for baccalaureate and 

professional degree aspiration were 60.7% and 21.4% respectively.  While there is room to 

increase the percentages aspiring to high levels of formal education, the figures are 

approaching a logical ceiling.  Maintenance of this high level of aspiration seems a more 

appropriate goal.  In that light, the slight decline in aspirations among students of SSJE is 

worrisome. 

Teacher Assessments of Personalization and Inclusion 

Survey of teachers 

 

BHS staff completed the California School Climate Survey in February of 2010 which 

assesses staff opinion on their workplace, most important to this document: 

• How supportive and inviting is the learning and working environment in general 

• School norms and standards that promote achievement, including the rigor and relevance 

of instruction, and a shared sense of responsibility for school improvement 

• Professional respect and collegiality within the working environment 

• Student developmental supports — caring staff-student relationships, high expectations, 

and opportunities for meaningful participation and decision making 

• Equity, respect, and cultural sensitivity 

• Importance of professional development 

• Student motivation, behavior, and attitude 

 

The overall descriptive findings from this survey are presented below for BHS as a whole.  

Questions which are relevant to more than one topic are repeated in those tables.  SLC 

breakdowns are not possible without compromising anonymity.  The vast majority of respondents 

are classroom teachers, though the exact n is unknown to the authors of this report. 

 

In reading these figures, it is important to keep in mind that this was a particularly disruptive time 

at BHS.  The Principal at that time had just announced his intent to retire, several large issues 

loomed with regard to what this meant for staff resources, and anxiety was understandably at a 

high.  The findings below are thus likely to be somewhat exaggerated by the climate of the 

moment. 
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Table 20.  How supportive and inviting is the learning and working environment in general? 
 Strongly 

Agree 

Agree Disagree Strongly 

Disagree 

Learning Environment is Supportive and Inviting 17 72 11 1 

Supportive and Inviting Place to Work 11 57 2 9 

 

Table 20 reveals that staff find BHS to be a good learning environment.  They are somewhat less 

enthusiastic about it as a workplace; thus, we see a split between what teachers believe they are 

getting out of the school structure versus what they think their students are getting. This theme is 

repeated throughout the data. 

 

Teachers generally agree that BHS sets high norms for achievement, but not quite as 

enthusiastically as their students.  Roughly a third of faculty report disagreement with various 

ideas that BHS sets high standards.  Belief in the curriculum is high as is acknowledgement that a 

strong support system is in place.  The issue may be driving disagreement is equity – greater 

percentages disagreed about the two items emphasizing “all students.” 

 

Table 21.  School norms and standards that promote achievement 
 Strongly 

Agree 

Agree Disagree Strongly 

Disagree 

Sets High Standards for Academic Performance for All Students 13 55 27 5 

Promotes Academic Success for All Students 15 54 25 6 

Emphasizes Academic Help When Needed 23 56 18 3 

Teaches Lessons Relevant to Students 6 72 18 1 

Staff Feel Responsibility to Improve School 13 54 30 2 

 

Despite feeling that BHS is a good work environment, civil behavior between staff seems to be a 

problem.  A majority of teachers disagree that staff have close professional relationships.  Nearly 

half (45%) feel the school does not properly promote staff trust and collegiality.  And fully a third 

feel that teacher interactions are sometimes disrespectful.  If manifest in an SLC, this dynamic 

would quite clearly have detrimental outcomes. 

 

Table 22.  Professional respect and collegiality within the working environment 
 Strongly 

Agree 

Agree Disagree Strongly 

Disagree 

Supportive and Inviting Place to Work 11 57 2 9 

Staff Feel Responsibility to Improve School 13 54 30 2 

Staff Support and Treat Each Other with Respect 7 61 29 3 

Promotes Staff Trust and Collegiality 7 47 38 7 

Staff Have Close Professional Relationships 5 43 47 5 

 

About a third of staff disagree that their colleagues feel responsibility to improve BHS.  This 

negative assessment of colleagues continues in Table 23.  A third of teachers disagree that their 

colleagues believe every student can be a success and that they listen to what students have to 

say.  This contrasts with much better assessments of wanting students to do their best, and paying 

attention to students.  Focus group discussions helped us flesh out this finding.  It seems that 

many teachers may believe that their colleagues are well-intentioned but are not addressing their 

own biases which keep them from being as effective as they might.  This finding is reiterated in 

Table 24. 
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Table 23.   Student developmental supports  
 Strongly 

Agree 

Agree Disagree Strongly 

Disagree 

Adults Really Care About All Students 21 61 17 1 

Adults Acknowledge and Pay Attention to Students 18 62 20 0 

Adults Listen to What Students Have to Say 16 52 32 0 

Adults Want All Students to Do Their Best 29 56 15 0 

Adults Believe Every Student Can Be a Success 17 49 32 2 

Encourages Decision Opportunities for Students 7 60 25 1 

Gives Equal Opportunity for Classroom Participation 13 65 16 0 

Gives Equal Access to Extracurricular and Enrichment Activities 26 56 14 0 

Gives Opportunities to Make a Difference (Help Others) 18 67 11 2 

 

Treating students fairly, with respect, and with an awareness of one’s own biases/position are key 

issues identified by teachers as problems at BHS.  The professional development strategies which 

promote teacher-teacher interaction should be monitored to see if they successfully create more 

collegiality and trust. 

 

Table 24.  Equity, respect, and cultural sensitivity 
 Strongly 

Agree 

Agree Disagree Strongly 

Disagree 

Fosters Appreciation for Student Diversity and Mutual Respect 26 60 13 1 

Racial/Ethnic Conflict Among Students is a Problem
10

 5 29 52 14 

Staff Treat All Students Fairly
11

 10 52 36 2 

Staff Treat Students with Respect
12

 12 55 32 1 

Students’ Cultural Beliefs and Practices Respected 24 66 8 1 

Use Culturally Relevant Instructional Materials 5 61 26 1 

Staff Examine Their Cultural Biases 3 53 36 7 

Closing the Achievement Gap is a High Priority 42 47 6 2 

Encourages All Students to Take Rigorous Courses 21 49 18 9 

 

Professional Development 
58% of teachers felt that they “need more professional development, training, mentorship or other 

support to do your job in any of the following areas – meeting the social, emotional, and 

developmental needs of youth (e.g. resilience promotion)?”  This figure almost certainly reflects 

on their assessment of their colleagues rather than themselves exclusively. 

 

Table 25. Importance of professional development 
 Yes No 

Need PD on Closing the Achievement Gap 75 23 

Need PD on Working with Diverse Populations 52 46 

Need PD on Culturally Relevant Pedagogy 64 32 

Need PD on Serving English Language Learners 54 44 

 

In terms of PD, teachers are most anxious to get more tools to address the achievement gap.  

Working with diverse populations and EL students is rated as a less important topic of PD. 

Earlier, it was clear from student achievement data that EL students were not closing the 

                                                        
10 The scale on this item actually reads “severe problem, moderate problem, mild problem, and insignificant 

problem.” 

11 The scale on this item actually reads “nearly all, most, some, few.”  

12 See footnote 10. 
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achievement gap or progressing appreciably in a number of areas.  Teachers need to be more 

aware of this problem; their great desire to close the achievement gap should be grounded in the 

reality of EL student difficulties. 

 

Table 26.  Student motivation, behavior, and attitude 
 Severe Moderate Mild Insignificant 

Cutting Class or Truancy is a Problem 41 45 13 1 

Lack of Respect of Staff by Students is a Problem 14 30 41 15 

Disruptive Student Behavior is a Problem 19 44 30 6 

 

Finally, teachers at BHS are positive about their students’ participation, with the exception of 

truancy.  Nearly 7 of 8 BHS teachers reports truancy as a severe or moderate problem.  Year three 

goals focus on improving class attendance. 

 

Teacher focus group data 

 

In Fall 2009, the researchers held two focus groups with teachers.  One with teacher leads, 

and one with a group suggested by teacher leads.  Germaine to the discussion above is a 

curious pattern in how teachers discuss the achievement gap.  We counted 111 mentions of 

the achievement gap in the two focus group conversations combined.  We then coded these 

conversations for the next mention of a different (even if related) topic.  We excluded any 

conversation in which one of the interviewers spoke subsequent to a mention of the 

achievement gap.  Four broad categories encompassed all responses: the administration of 

BHS (including mentions of the bell schedule), curriculum and teaching practices, 

professional development, and stories of individual or abstract student success. Figure 6 

presents the frequency of these topics. 

 

  



 

 

 

Figure 6.  Next topic of focus group discussion subsequent to a mention of the achievement 

gap. 

As you can see, teachers tended to connect discussion of the achievement gap with

curriculum/teaching practices, and professional development.  Thus they are very much 

taking on the task of closing the achievement gap by seeing it as within the scope of their 

practice.  Splitting these responses by whether they were positive or negativ

reveals more detail. 
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Figure 7.  Next topic of focus group discussion subsequent to a

gap, by positive/negative nature of comment.

Figure 7 shows us that after a mention of the achievement gap, comments about the 

administration/bell schedule and curriculum/teaching practices are completely negative in 

the former case and majority negative in the latter.  PD, on the other hand, is positively 

mentioned following a discussion of the achievement gap.  One interpretatio

teachers think that curriculum/teaching practices are important to closing that gap, but are 

critical of some current practices.  Conversely, they see PD as a route by which they can 

work on closing the gap.  This echoes some of the surve

Increasing postsecondary education
 
BHS has contracted with the firm Student

activities of its students.  This data will not address the serious problem with tracking 

dropouts, but will be invaluable in discovering how to turn SLC success into lifelong success.  

In terms of postsecondary ambitions, Table 19 and the related text has covered this 

material.  Postsecondary ambitions at BHS are exceedingly high; the only challenge here is 

to keep that high bar of expectation in place.
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shows us that after a mention of the achievement gap, comments about the 

administration/bell schedule and curriculum/teaching practices are completely negative in 

the former case and majority negative in the latter.  PD, on the other hand, is positively 

mentioned following a discussion of the achievement gap.  One interpretation of this is that 

teachers think that curriculum/teaching practices are important to closing that gap, but are 

critical of some current practices.  Conversely, they see PD as a route by which they can 

work on closing the gap.  This echoes some of the survey data above. 

Increasing postsecondary education 

BHS has contracted with the firm Student Tracker to begin gathering data on postgraduate 

activities of its students.  This data will not address the serious problem with tracking 

uable in discovering how to turn SLC success into lifelong success.  

In terms of postsecondary ambitions, Table 19 and the related text has covered this 

material.  Postsecondary ambitions at BHS are exceedingly high; the only challenge here is 

high bar of expectation in place. 
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shows us that after a mention of the achievement gap, comments about the 

administration/bell schedule and curriculum/teaching practices are completely negative in 

the former case and majority negative in the latter.  PD, on the other hand, is positively 

n of this is that 

teachers think that curriculum/teaching practices are important to closing that gap, but are 

critical of some current practices.  Conversely, they see PD as a route by which they can 

begin gathering data on postgraduate 

activities of its students.  This data will not address the serious problem with tracking 

uable in discovering how to turn SLC success into lifelong success.  

In terms of postsecondary ambitions, Table 19 and the related text has covered this 

material.  Postsecondary ambitions at BHS are exceedingly high; the only challenge here is 
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    2010-11 SLC INITIAL YEAR 3 PROJECT PERFORMANCE 

Berkeley High School Staff Report: Executive Summary 

    Midway through the 2010-2011 school year, the third year of our project, and despite a leadership 

transition in terms of both the principal and the professional development team, Berkeley High School has 

stayed on course where the goals of the grant are concerned and has generated a renewed energy and 

momentum towards those outcomes.  

    This school year has seen us implement several of the critical actions identified in our initial 

application and make significant progress as a result of the somewhat lengthy and challenging 

foundational and consensus-building work that was done throughout 2009-2010.  

    Among our most positive and effective developments so far this year are: 

• Green Academy, a new small school focusing on ecology and green engineering is now fully 

functional 

• An Advisory program has launched school-wide assigning all students an advisor and 

implementing a curriculum focusing on goal-setting, 5-year planning, university entrance 

requirements and personal issues like stress and conflict resolution 

• Master schedule was modified to accommodate advisory schedule and school leadership team is 

moving to expand advisory program for year 4 

• Ongoing professional development continues to occur in weekly Small Learning Community 

meetings created by the grant 

• Team leaders/lead teachers continue to receive support and ongoing training for leading 

professional development and facilitating by the PD coordinators and facilitators from the 

National Equity Project (formerly BayCES) 

• All 9
th
 graders continue to be assigned an SLC with a humanities core for an increasingly 

personalized high school experience 

• College Board-approved AP Augmentation courses, courses that provide expanded access to 

advanced placement curriculum are now available in  the 11
th
 and 12

th
 grade in all four small 

schools 

 

   The year has already provided not only expanded learning opportunities for our students, but has also 

provided significant opportunities for our staff and leadership team to reflect upon our work and adjust 

our practices and investments towards the goals of the project. Our advisory plan, during its planning 

stage, and to some degree during its first full year of implementation, was hindered mildly by trying to 

accomplish too much, by trying to be the solution to each and every weakness we identified in our 

programs, community, and with our students. We have subsequently revised our advisory plan to narrow 

its focus and improve our ability to measure our outcomes as well as expand the time currently allotted to 

the program in terms of instructional minutes.  

    Our new small school is still fragile, but has had a very positive first semester. We very much want to 

continue to support, develop, and expand this program and see it become a continued success.  

    In all we are pleased with our progress and excited to continue the work this generous grant affords us 

to do. Another indicator that our personalization goals are trending positively can be seen in the results of 

a rigorous and expansive student survey being given and analyzed both last year and this year by Dr. 

Frank Worrell of UC Berkeley and his team of researchers. Worrel’s preliminary findings indicate that for 

a large, urban high school we are doing quite well in the area of personalization and encouraging 

participation for all of our students.  We believe that these conditions, in combination with the expansion 

of our advisory program and the consistent teacher leadership and professional development structures 

afforded to us by this grant, have created a context where we can make notable increases in student 

achievement over the next three years.
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Introduction 
 

This report is an addendum to the year two report filed at the same time.  This report 

should be read with that report for full context.  In year three, BHS implemented its last two 

planned SLC strategies – advisory and the creation of a Green Academy SLC.  One of the 

goals of this document is to describe advisory and its initial implementation; another is to 

describe the origins and placement of the Green Academy. 

 

The final goal of this document is to provide an overview of year three SLC goals around 

raising achievement and reducing the achievement gap.  From the year two review, three 

issues stand out as important to address in year three – stagnant achievement scores for 

Latino students and English language learners (and accompanying increases in the 

achievement gap), sharply escalating dropout rates, and inter-teacher friction. 

 

Year three SLC goals 
Table 1 presents AY2010-11 goals by SLC.  These goals were developed on an evidence-

based model whereby faculty in professional development meetings discussed various 

empirical evidence of performance and derived logical goals from to address concerns.   

 

Table 1.  Year three SLC goals. 
SLC Goal Evidence 

ACC African American and Latino students in Academic Choice will attend all classes 

at least 93% of the time within three years. 

Analysis of freshman class 

data from previous year. 

AHA Track and show increased student performance and growth from incoming 

proficiency levels in IMP 2 and 3 in AHA. 

Standardized test scores, 

particularly in math 

 Increase personalization and student success through school wide use of the 

Studio Habits of Mind, and advisory. 

Published research on Studio 

Habits of Mind and surveys 

among AHA students and 

faculty. 

 Increase attendance in first period art classes to 96%. Increase participation and 

achievement of students as measured by a decrease in total number of D’s and 

F’s by 10% from quarter grades to semester grades. (Visual & Performing Arts) 

First period attendance data 

compared to school-wide 

figures. 

BIHS Increase the percentage of African American and Latino students taking IB tests 

in the humanities and enrolling in IB science and math classes as juniors and 

seniors. 

Class of 2010 IB test 

participation rates. 

CAS By the end of 2010-11, rates of class participation for students with regular 

attendance and either a D or F in CAS classes will increase. 

Student shadowing and peer 

observation. 

CPA 

 

 

100% of students who enter CP Academy with math skills at basic level or below 

according to 8th grade STAR test math scores will be able to meet the minimum 

(UC) college math requirement by the end of their senior year (successfully 

completing 3 years of high school math with a C or better). 

Data from last two years of 

science courses and last four 

years of math courses.  CST 

math scores 

 50% of students who received a D or an F in Integrated Science or Advanced 

Biology in the 2009-2010 school year will pass Chemistry with a C or better in 

the 2010-2011 school year. 

Data from last two years of 

science courses. 

Green By the end of the 2010 -11 school year, Green Academy will develop at least one 

school-wide assessment to indicate course-level proficiency in Algebra 1, 

Geometry, and Algebra 2. 

CST and CAHSEE scores along 

with relevant course grades. 

 By the end of the 2010 -11 school year, Green Academy will develop at least one 

school-wide assessment to indicate grade-level proficiency in English Language 

Arts. 

CST and CAHSEE scores along 

with relevant course grades. 

 By the end of the 2010-11 school year, Green Academy will develop and 

implement the following curricular and programmatic components: Green 

Career Week, one interdisciplinary project for each grade level, advisory 

(focused on student support and intervention), and at least one common 

instructional practice. 

Observation of instructors. 

 By the end of the 2010-11 school year, Green Academy will build stronger 

community (e.g., sense of belonging, positive classroom environment, experience 

of school culture, emotional & physical safety) as measured by: (a) an increase of 

(X%) on student and parent perception surveys at the end of the year, as 

compared to mid-year responses; and (2) an increase of (X%) in the percentage 

of students in 2011-12 selecting Green Academy as their first or second choice in 

each demographic category used in the BHS lottery, as compared to 2010-11. 

Student rankings of SSJE in 

lottery selection. 
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Several common themes emerge from these goals.  First, ACC and AHA explicitly raise the 

issue of attendance.  State data on attendance is incomplete, but as a significant predictor of 

future dropout, the focus of ACC and AHA seems appropriate.  As discussed below, the 

increasing rate of dropout should be a major concern for BHS and one proven method of 

working against dropout is to try strategies to increase attendance.  The very positive 

impression most students have of SLCs (see year two report) can be built on to increase 

attendance.  CAS is adopting a strategy of this sort with their year three goal.  BUSD reports 

dropout rates to have increased across SLC, so other SLCs might be advised to adopt goals 

around attendance at ACC and AHA have done. 

 

Second, AHA, CPA and Green are all paying close attention to data about the students 

coming into their programs.  They have strategies in place to better personalize the 

educational experience of incoming students so as to increase the pace of “catching up” and 

inspire a mindset of positive self-efficacy.  ACC and BIHS have too many students to adopt 

this model, though they do engage in a corollary practice of assessing incoming students, 

but CAS might be encouraged to adopt the model. 

 

Third, ACC and BIHS have targeted specific demographics for SLC goals.  This is data driven 

and quite appropriate.  Given what was found in the year two report about the downward 

trend of Latino performance in BIHS, a special focus on this group is exactly what the SLC 

should be focusing on.  Data from BUSD and related activities such as this grant have been 

providing teacher leaders with excellent information about school performance and 

teachers have been using this information to guide their efforts.  This practice has already 

yielded positive results and it is the best tactic for addressing the very serious concerns 

elaborated below. 

 

On a final note, the Green Academy has more extensive and somewhat more abstract year 

three goals because it is newly formed in AY2010-11.  Growing out of SSJE, Green is a larger 

entity and will need to experience some of the same growth pains experienced by the other 

SLCs over the past two years.  We encourage Green faculty to consult often with their 

colleagues in other SLCs.  There is a wealth of advice here that will save a great deal of 

effort. 

Advisory 
Advisory was implemented in Fall 2010.  The purpose of advisory is to “provide a common 

fund of knowledge, skills, and experiences that will serve all students as they navigate the 

high school years into college and careers.” (BUSD Board Document, 4/28/2009)  The 

original plan allowed for each SLC to meet the advisory outcomes in a manner to be decided 

within the SLC.   Every teacher at BHS is assigned a group of 28-30 advisees from within 

his/her respective SLC.   To meet objectives, eight advisory sessions have been scheduled 

for 2010-11, each 48-minutes long.  Additionally, advisory objectives are to be integrated 

into the general curriculum in each SLC. 

 

The original plan for advisory includes the following general objectives, delineated by 

grade-level:  

a) The ninth grade year will focus on the transition from middle school to high school 

b) The sophomore year will emphasize building a college-going culture 

c) The junior year will focus on community service and preparing for college and 

career 

d) The senior year will focus on the transition to post-secondary education 
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Data for the evaluation of advisory was collected in four ways: 1) Observation of Advisory 

sessions 2) Observation of Advisory planning time 3) Focus Groups 4) Surveys.   Advisory 

sessions were observed in only one SLC, Academic Choice; four sessions were observed 

over a span of 48-minutes total.  Each session was observed for about ten minutes.  

Advisory planning time was only observed in two SLCs, AHA and CPA; these sessions were 

observed for at least one hour.  Focus group feedback on advisories included teachers and 

students from each SLC.  The survey created to collect feedback on Advisory was distributed 

and collected from teachers in each SLC. 

 

Based on the data collected there appears to be wide variation in the implementation of the 

Advisory.   For example, the research team observed four advisory sessions in ACC and 

found that only two of the four classrooms were following the SLC-wide advisory plan for 

that day.   On the other end, in an observed advisory planning session in AHA, teachers 

showed a high-level acceptance of the purpose of Advisory and had created a complex, yet 

elegant yearlong curriculum to achieve the goals of Advisory.  Specific examples from 

observations further depict wide variation in advisory implementation.  For example 

teachers in AHA directed students during on advisory session to create collages around an 

adjective from the AHA core-values (ex: perseverance).  Students were then directed to 

share with the class their process of creation, how easy/difficult they found the activity, and 

how they hoped to grow in the coming year.  Teachers planned to hang all the collages in 

the hallways of the AHA facilities as a community-building practice.  In another example, 

from observation of professional development time in CPA, one teacher shared with the rest 

of the CPA teachers how he had created a chart to map each of his advisees’ academic 

progress.  During each advisory session he intended to map each student’s progress in the 

past month with the student, and discuss future goals, and steps for the student to take to 

achieve those goals. 

 

It is not clear what the causes of these varied levels of implementation of Advisory are; 

however, based on the data collected, it appears that there are high degrees of variation in 

the level of teacher acceptance of the Advisory in general.  Importantly, evidence from 

teacher focus groups suggests that the limited time given to Advisory sessions, one 48-

minute session on one Friday each month, is not only too little time to accomplish advisory 

goals, but also communicates a lack of importance of the Advisory sessions to students and 

to teachers.  Also related, there appears to be variation between SLCs and within SLCs on 

the level of involvement individual teachers have in the development of advisory plans.  

From observation of one Advisory professional development period, teachers in AHA 

worked together to develop and refine the Advisory session curriculum.  Observation of 

ACC Advisory sessions and data from teacher focus groups suggests that not all teachers in 

ACC had input on the development of the Advisory session curriculum. 

 

Based on the data collected, research team concludes that it is too early to judge the efficacy 

of the Advisory as it is still in an early phase of implementation.  However, at this time the 

research team will make the following recommendations for the duration of 2010-11: 

 

1) Collect both quantitative and qualitative data from students and teachers on their 

perceptions of the efficacy of Advisory at the end of the school year 

2) Begin the process required with the School Board to increase the amount of time 

allotted to Advisory sessions for 2011-12 

3) Identify SLCs which are having success with the Advisory (actualized in terms of 

teacher and student acceptance and participation) in order to glean “best practices” 

that could be utilized school-wide 
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4) Consider how to effectively and fairly measure Advisory outcomes, and how to hold 

teachers accountable for implementing all Advisory sessions 

5) Continue to provide professional development time to support teacher 

implementation of Advisory 

Green Academy 
 

BHS approved creation of a Green Academy in April of 2010.  In working to meet the 

District’s Small Schools Guiding Principles, Green Academy planning relied heavily on the 

existing structure, curriculum, and related materials of the School of Social Justice and 

Ecology (SSJE).  A solid collaboration between SSJE faculty and Green Academy planners has 

resulted in a plan, executed Fall 2010, that satisfies all parties.  Green received preparation 

and planning funding from the California Department of Education (CDE) and Pacific Gas 

and Electric (PG&E).  It also inherits a large set of community organization relationships 

including being part of the East Bay Green Corridor. 

 

The Green Academy has two unique Career Technical Education pathways: (1) 

Sustainability, Ecology and Environmental Design (SEED); and (2) Human Energy and 

Appropriate Technology (HEAT).  SEED focuses on environmental science, emphasizing 

renewable energy, green building, and sustainable agriculture; HEAT focuses on sustainable 

energy, emphasizing the physics of energy, electricity and electronics, energy generation 

and conservation. Both pathways emphasize science.  And while separate pathways, the two 

share resources. 

 

SSJE students already enrolled previous to the creation of Green became part of the SEED 

pathway.  An additional sixty 9th graders were recruited from other learning communities, 

including ACC and BIHS, to join the first tenth grade sustainable energy (HEAT) cohort. 

Subsequent to this year, Green will be a normal part of the lottery system of SLC selection. 

 

Thus far, Green implementation has seemed to be smooth.  Advanced planning avoid many 

pitfalls, which speaks positively for how well the campus is learning how to make SLCs 

functions well. 

Achievement among Latinos and EL students 
 

A lack of improvement in test scores for Latino students is well known to BHS teachers.  

They have been quite proactive in trying to address this problem, as witnessed by ACC and 

BIHS focus on this group.  There is every reason to expect their efforts will create the same 

success they have found with African American and Asian students. 

 

What is more concerning is the situation of English learners.  Whereas teachers across the 

school appreciate the need to develop Latino achievement, they are relatively unaware of 

how poorly EL students, mainly Latinos and Asians, are faring.  EL students are often though 

of as the special province of a set of instructors working in that area, but this mindset, if it 

exists, needs to be corrected.  Given EL rates in BUSD middle schools, BHS is going to have 

significant number of EL students for the near future.  It needs to actively apply the lessons 

learned with other groups to addressing languishing achievement among EL students. 

 

BHS successfully employs a person to help what are termed “newcomer EL” students – EL 

students who have arrived in the US within just a few years.  This person helps students 

adjust to the environment and across the curriculum.  Since the issue with EL student 
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performance persists regardless of whether the student is “newcomer” or “long-term”, we 

encourage BHS to consider whether a similar person focusing on “long-term” EL students 

might be useful. 
 

Dropout rate 

 

Dropout rates shot sharply upward across the State of California in AY2008-09.  This 

increase correlates strongly with increases in unemployment and other economic distress 

(see CA DOE).  But the rate at BHS rose much more sharply than it did for neighboring 

school districts.  Two years ago, the school had a fairly low dropout rate; last year that 

figure more than doubled to a rate well above that of the state and neighboring schools.  

This rate is higher yet among Latino, African American, and economically disadvantaged 

students – exactly the targets for efforts in closing the achievement gap. 

 

The dropout rate represents the single greatest threat to continued SLC success.  Classroom 

and curricular strategies will matter little if students are exiting at a rate above 1 in 4.  

Personalization strategies have proven somewhat effective in helping to slow dropout rates 

elsewhere.  One of the focuses of advisory might be to use that tool to help at risk students 

in particular.   

Friction between teachers 
 

Finally, evidence from teacher surveys in 2009-10 found that there was significant distrust 

and un-collegial feelings among teachers.  The limits of the data meant that no small school 

examination of this finding was possible.  But the finding represents a serious threat to 

continued progress with SLCs.  Small units depend on good, collegial relationships.  Most of 

the goals listed in Table 1 cannot be accomplished without faculty cooperating with one 

another.  BHS is advised to gather more data on these teacher sentiments and to begin 

planning for how to build more trust and support between faculty. 
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