DECIDING BETWEEN A MEMORANDUM OF UNDERSTANDING
OR INDEPENDENT CONTRACTOR AGREEMENT

Independent Contractor or
Employee?
Before retaining an individual to
perform a service as a consultant or
independent contractor, discuss the
work to be performed with the
Assistant Superintendent of Human
Resources to determine whether the
service to be performed may be done
by a “consultant”.
An Independent Contractor:
•

•

•

May work on a very limited basis,
performing a task that district
employees cannot do, i.e. giving a
performance, conducting a
workshop, etc.
May not provide instruction to
children during the school day on
any regular basis.
Must comply with the requirement
of the IRS to be eligible for this
status.

1. The identical routing form is used for a Memorandum of Understanding (MOU),
Independent Contractor Agreement (ICA), or an Amendment to Contract. Check the
correct column for required steps and documents for each.
2. Use the Memorandum of Understanding (MOU) for an agency or company that will be
performing the work. The Independent Contractor Agreement (ICA) is to be used with
an individual. Several differences in the contract:
•

•

Agencies are responsible for ensuring that their staff providing services are
fingerprinted. Independent contractors may request a fingerprint waiver if they will
have no contact with students, or they will not be in a classroom with students and
will have limited contact.
An agency must provide proof of insurance. An independent contractor may request
an insurance waiver if he/she is a sole proprietor, has worked for BUSD in the past
and has received a good evaluation, and the contract amount is less than $25,000.

3. Below are high-lighted areas for Requestors/Budget Administrators to complete or take
note of:

Memorandum of
Understanding (MOU)
Checklist

! This section should provide a
concise but accurate summary of
the agency, its contact information
and the scope of its work. It
should match the information
provided in the Description section
of the Requisition.
! On the second page of the MOU,
the agency must accept
responsibility for ensuring that its
employees to be sent to the school
site will be fingerprinted and
cleared. Be sure that the agency’s
responsible signatory initials this
section.

! Pay particular attention to
Article IX: Compensation for
Services on page 3, in which
you will provide a total and
breakdown of the contractor’s
charges.
! The standard language in
Section b of this Article
outlines the terms of payment
for extended contracts as
“monthly payments” based on
invoices submitted on the last
day of each month. The
language can be revised by
the agency, but no contractor
should expect payment up
front or prior to services being
rendered.

! Please be sure that this section
is complete and that the
contact or responsible person
has signed before attaching the
MOU to the requisition, which
should then be signed by you
(the requestor or budget
administrator).
! Make a copy of the entire
package before forwarding to
the District Office, either
directly to Purchasing or to one
of the special budget
departments (such as BSEP or
State and Federal).

Independent Contractor
Agreement (ICA)
Checklist

! Complete highlighted areas and
be sure to include Attachment A,
describing the independent
contractor’s services to be
provided.
! If the Independent Contractor
intends to request an insurance
waiver, be sure that they initial
this section after reading the
guidelines thoroughly. The
Deputy Superintendent must
approve this request.

c

! Be sure that the individual
initials under item 32 on page
4, attesting that he/she is “in
fact an Independent
Contractor in accordance with
IRS and EDD requirements.
The contractor should also
complete and attach a W-9
and DE542 (EDD Report of
Independent Contractor).
! The contractor should
complete and sign this section
before returning to the site
requestor or budget
administrator.

! The contract must include a
description of services in the form
of Attachment A.
! In Attachment B, the contractor
must certify that he/she has
complied with fingerprinting
requirements or request a waiver.
The Contractor and Budget
Administrator must both sign
before submitting the packet to
the District Office.

Best Practices for an Amendment to Contract
1. When you are extending the terms of your contract or changing the amount of the
contract, complete this form and attach it to a requisition.
2. The requisition will be for the amount of the amendment, but the Contract Total Amount
on the Routing Form should be for the total contract amount (including the original and the
amendment).
3. Be aware that if the amendment puts your total contract above $10,000, the requisition
will need to be submitted to the Board for approval. Allow additional time for this step.

